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APPEAL FROM ORIGINAL CIVIL 
Before Hon'ble Mr. Justice P. B. Mukherjee and 
-~ ‘Hon’ble Mr, Justice .R. S. Bachauat. - 
ANNAPURNA: SEAL 
Ws qi Ve Bu 
TINCOWRIE DUTTA & ORS.* 


Calcutta Thika Tenancy Act, 1949 (West Bengal Act 2 of .1949), Scope of— 
Thika tenant, difinition of, under Section 9(b) as amended by Calcutta 
Thika Tenancy (Amendment) Act, 1958 (West Bengal Act 6 of 1953)— 
Section 3, ejectment of Thika tenant under. ot 


No interpretation should be put upon the Calcutta Thika Tenancy 
Act, 1949, which makes it a redundant duplicate of the West Bengal Premises 
Tenancy Act, 1058 (West ‘Bengal Act 12 of 1956). The ambit of the two 
statutes are desi separate, and no construction should be adopted to 

‘confuse the difference so as to make both the statutes indiscriminated 
applicable to the. same -class of tenants. 

According to the definition of Thika tenant under Section 2(5) of the 
Calcutta Thika Tenancy Act, 1949, as amended by the Calcutta Thika 
Tenancy (Amendment) Act, 1953, Thika tenancy arises where there is a 


. division of title between the land and the structure standing thereon the 


thika tenant erects structures on the land of somebody else, and not his 
own. The title-to the land, therefore; does not belong to the tenant. 


But- the title to the structures belongs to him either (1) erection, - 


or (2) by purchase, or (3% by gift, or (4) by succession. e limitation 
of the purpose is indicated by the- threefold objects specified, namely, (a) 
residential, (b) manufacturing, and (c) business. dr 
. *'Structure" is an ambiguous word, and has been used for different 
purposes in different statutes, and its meanings as construed under those 
E aid are no safe guide in, construing it under the Calcütta Thika 
enancy Act. A construction has-to be given to the word “ structure ”’ 


^  guitable to the ‘context of that Act. It will be inappropriate to 


4 


attempt to rigidly define ‘‘ structure.” What is or is not a structure 
has to be decided on the facts of each case in the light of the statute con- 
cerned and ‘its objects. Only certain broad principles may ‘be indicated, 
but no rigid definition 1s possible. em 

“A boundary wall may in certain circumstances be a “‘ structure ” 
within the meaning of Section 2(6) of the Calcutta Thika Tenancy Act. The 
word ““ structure?” cannot be construed under this Act-to make it equal 
to*a.building or to mean the same thing as a building. 


The primary object of the Calcutta Thika Tenancy Act is to legislate 
for that particular class of tenant} who erects his own structures, or acquires 
them by gift or purchase or succession, 6n a land of another, which did 

“not have building or structure on it. | 

The Calcutta Thika Tenancy Act tos cortepts of temporary nature 
in respect of the ‘three notices of “ Thika tenants," '' Bharatia ", and 
“ Structure." er SÉ 4 


* Appeal from Original Decree.F.A. No. 24 of 1969. |, 
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Under Section 9(b) (b) of the Calcutta Thika Tenancy Act, a thika, 
tenant does not include a person who holds sich land under that another 
person under .a registered, lease in which the duration of the lease is 
express by stated to be for a period of not-less -than 12 years. 


If a trespasser comes to. somebody else’s land and erects a strugture, 
he cannot under the Calcutta Thika Tenancy Act become a thika tenant. 
Similarly if a disqualified person, or one who is statutorily excluded by the 
definition from becoming .a thika tenant, erects'a structure, he canfiot by 
succession make his successor a thika tenant within the meaning of section 
2(b) of the Act:” Such an excluded person can be said neither to hold nor 


errect nor be a successor ta the structure within the meaning of Séction 2(5) ` 


of the Act. t 

Sections 3(v) and 3(vi) of the Calcutta Thika Tenancy Act apply to 
those who are thika tenants within! the meaning of Section 2(5) of the Act, 
and not to others. dah 


\ 


TA notice to quit should be fairly construed, and not with a view to 
find fault with it.’ 


S 


- 


Alteration of tha mouth of tenancy may be proved either by direct 
evidence by proving a new agreement by whicb the month of the original 
tenancy was express by altered, or by circumstancial evidence. E 


The material facts will appear from the Judgment. 
Subimal Ch. Roy—Counsel for the Appellent. — 


Niren De—Counsel for the Defendant 


The judgment of the Court was as follows: P 





P. B. Mukherjee, J.:—This is an appeal from the judg- 
ment of H. K. Bose, J., dismissing the plaintiffs suit for eject- 
ment, on the main ground that the defendants are thika tenants 
under the Calcutta Thika Tenancy Act, 1959, as aménded-by 
the Act of 1953. A, letting which took place in 1926, thirty five 
yeare ago, long before this present statuite was contemplated and 
which contains today.a permanent, two-storied regular masonry 
building is claimed to be Thika tenancy. The appeal involves 
interpretation of the Calcutta Thika Tenancy Act and of the 
definition of .a-thika.tenant. thereunder. ` 


~ 


Before considering this question, it, will be relevant to set 
ot the broad relevant and essential facts. The plaintiff Sm. 
Annapurna Seal, as Administratrix to the Estate Rakhal Das Seal 
deceased, instituted this suit on the 19th November 1957 against 
the two defendants Tincowrie “Dutt and Dilip Kumar Sett. 
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The plaintiffs case briefly is that by an Indenture of Lease dated 
the 26th May, 1925 between the Administrator General of 
Bengal as the'sole executor of the last will and testament of one 
Bhafabati Das Seal and lessor and Jogendra Nath Dutta and 
Ram, Chandra Sett as lessees, premises Nos. A to E of 119 
Bowbazar Street, Calcutta, were let out for a period of twelve 


` years comencing from the Ist July, 1925. The lessees in 1925- 


1926 built certain structures on the said land. Thereafter these 
was partition of the estate of the said Bhagabati Das Seal, de- 
ceased amongst his three sons. The property in suit was allotted 
to one Rakhal Das Seal as his one-third share of the said estate. 
The present plaintiff is the Administratrix to- the estate of the 
said Rakhal Das Seal since deceased. 


The plaintiff's further case is that this lease for twelve years 
expired in the year 1937 and a fresh lease was granted by Rakhal 
to the said lessees for another period of twelve years from the 
Ist July, 1937 at a rent of Rs. 600/- per month. ‘This second 
lease of the 5th July, 1937 contains a clause for renewal for a 
further period of three years. It may also be noted here that 
a sum of Rs. L200/- was deposited by the lessees as security 
under this lease. Rakhal Das died in 1946 during the currency 
of the second lease and the plaintiff obtained letters of Adminis- 
tration to the estate E her husband on the 14th November, 


. 1946 


There are two notices to quiet in this case. The first notice 


s quit is dated the 7th January, 1952 and the second one is 
, dated the 24th September, 1957. The terms and effect of these 


^ 


two notices will have to be considered at their proper place. 
The two, present defendants are respectively the sons of the said 


Jogendra Nath Dutta and Ram Chandra Sett, the original 


Jessees, who havé died. The plaintiff's case is that inspite of the 


notices to quit the defendants have continued in wrongful 
occupation. She, therefore, claims recovery of possession of the 
demised property including all buildings and structures now 
standing thereon and also claims mesne profits from the 2nd 
November, 1967 until possession. 
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The defence is a claim to be thika tenants under the 
Calcutta Thika Tenancy Act. The joint written statement of 
the two defendants admits that the original lessees - erected 


"valuable buildings and structures" on the land. #[he # 


defendants deny the plaintiffs case that the lease dated 


the 5th July, 1987 was renewed for a further term | 


of three years or that the whole term thereof termin- 
ated by efflux of time on the 1st July, 1952.. The defen- 


dants plead- that. thé said lease expired on or about the lst. ' 


July, 1949 and the option for renewal thereunder was. not— 


exercised. They also plead that ending event the alleged 
renewal of lease was invalid because of the absence of a- regis- 
terred lease. The case of the defendants is pleaded in para- 
graph 7 of their written statement which states that on the 
expiry of the térm of twelve years ünder the lease dated the 5th 
July, 1987, 'the said lessees with the consent of the plaintiff as 


the Administratrix held.over the said land and continued in - 


possession thereof and paid, rent to her which the accepted. 
She is.also alleged to have continued to hold the sum of 
Rs 1,200/- which was paid as security. The plea of the defen- 
dants in that paragraph is that in those circumstances the said 
lessees became monthly thika tenants in respect of the said 
land under the plaintiff after the expiry of the term of twelve 
years under the said’ lease dated the 5th July, 1937. The de 
fendant's further defence is that the second notice to quit dated 
the 24th September 1957 is bad in law. Finally, in paragraph 
18 of the written statement, the defendants plead that they are 
thika tenants under the plaintiff and that this court has no juris-- 
diction to entertain the suit under the Calcutta ThikaTenancy 
Act : | 
Before: die: learned trial judge. about '9 issues were raised. 
On the first issue whether what was let out was vacant land or 


. land with. structure under the two leases, dated the 26th. May, 
- 1925 and the 5th July, 1937, learned judge came to the: con- 


clusion that only vacant land was let out and.the boundary wall 
which was there on the land did not take it out of the purview 
of the Calcutta Thika "Tenancy Act. On the 2nd and 3rd issues 


raising the question whether there was a renewal of the lease or ' 


holding over, the learned judge cainé to the conclusion that the 
"ES : ii e 


E 
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defendaits held over as is monthly fe tenants, On. the 4th, Tth and `. 
8th. issues raising the question. whether the. Calcutta, Thika 
Tenancy Act ‘applied or not, the learned judge held that it did, 
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«end, therefore, this court had. no jurisdiction to. try the suit. Annapurna Seal 
On the 5th issue regarding. the validity of “the notice to quit. Tincowrie Dütta 


dated the 24th September 1957, the learned. judge found in 
favour of the plaintiff and held the notice. to be valid and good. 
-On the 6th issue relating to the title to the structures, 
the learned. .judge's. conclusion is that the titlé to or ownership 
of- the structures remained, with the dependants: at all material ` 
times. x NA n "o "d | 
i -> n Ew, APT. 

l So far as, the. plaintif- i is concerned, oral evidence. on her 
behalf was given by-three witnesses, (1) Suresh Chandra Chatter- 
jee who looks after the plaintiff's. affairs, (2). Hemanta Kumar 
"Mallick, a clerk of the plaintiffs solicitor. who was only. a formal 
witness to prove ‘two Corporation records and- receipts, , and (3) 
Surendra: Nath Chatterjee who was also | a formal witness, a derk 
in the Assistant: Department, of the Corporation. of Calcutta. and 
whose evidence concerned: the. relative Assessment Registrar: of 
the Corporation. - -Ön behalf of the defendant, only. ¢ one witness- 
was called, namely, "Tincowri Dutt who i is. the. first défendant in 
the suit. E a lue 3 d zu 


/ 


Documentary evidence in this case. “consists of abe two 
leases, a Survey. Plan, counter-parts of rent: receipts, rent bills, 
ponl wong) orders, and mE of correspondence. E 
Ka b 

2 Before UNT on an | interpretation of- the ‘Calcutta. 
Thika Tenancy Act, it will be necessary to marshal the relevant 
 facts-which will determine the question whether | the défendants 
are thika tenants within the meaning of the statute or hot. To 
‘be a thika- tenant within the meaning of the Calcutta Thika 
. Tenancy Act, it is essential. to remember the broad features of 
the present difinition which include (1) a person, who holds land 


- & ors. 


P. B. 
Mukherjee, J. 
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: under another person, and (2) has erected or acquired by pür- - a. 


-'chase or- gift or succession any structure on such landi for 4 
; residential, manufacturing or business purpbse,. and (8) does not 
include a person who holds such land under a registered lease in 
which. the ‘duration is expressly stated to be for a. L opened of 
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nof.less than 12 years. I shall quote the section later on. But 
at.this stage to understand the evidence and facts, it is enough to 


` bear in mind these features that the person has to errect or 


Annapurna Seal acquire by purchase or gift or succession any structures. “It wilf 


vs. 
Tinco} rie -Dutta 


ors. 


P. B. 


Mukherjee, J. 
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be necessary. to construe-these words and what they emean. 
Before doing so, let us see what the evidence discloses about the 
nature of structure in this case. ; 


. . The evidence on the nature of structure is documentary 
and oral. An analysis of the documentary evidence reveals the 
following points. The first documents in this respect are the 
two leases dated respectively the 26th May, 1925 and the bth 
July, 1937. The first lease describes in the Habendum the 
piece or parcel of land “ with all pucca walls, boundaries, trees, 
wells, sewers, drains, water-courses, water-connection and right, 
privileges easements and appurtenances thereto belonging.” 
This was the lease granted by the Administrator-General. 
A contemporaneous letter from the office of the Administrator- 
General. dated. the 20th May, 1925 describes it as “ vacant land,” 
although the lease described it as “ with pucca walls boundaries " 
etc. The second lease dated the 5th July, 1937 describes the 


.property as the demised “ premises " and the ‘description in- 


cludes the same words and expression as I have equited anONE 


' from. the first lease. It also mentions " existing structures ” 


and .“ all buildings and structures which they have erected." 
Apparently - these were already existing “buildings and struc. 


' tures" when the second lease of 1937 was granted and when, 


this second lease was granted it was no longer vacant land. The 
smart’s survey plan is the next document and describes. this 
property as “ premises.” ‘The Map, however, contains, no other 
linguistic description of the nature of structure, but the 
geometric configurations appearing there indicate the. existence 
of structures. The next document is the series of rent receipts 
beginning from the 20th March, 1949 to the 21st Jane, 1952 
where the property is uniformly described as "premises" No. 
119, Bowbazar’ Street and not land only. When disputes arose, 
and money orders were being refused, attempt was made by the 
lessees to state and describe the premises as "land." — These re- 
fusals of postal money order acknowledgment exhibited mostly 
for the year 1957 being after dispute, have, therefore, little 


- `~ 
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valué.in describing the nature of structure or of the land. The, 
fourth series of documents are provided -by the Corporation re- 
cords of the Assessment Department marked Ex, E. In describ- 
ing this property under. the column for." Description | “what is 
“Stated fhere is." corrugated shed and land; " "diary firm" and. 
“shops e The fifth series of documents are the challans.” The 


evidence furnished by. these challans is that in two of them: it 
is MM. ag |“ land”. while in’ another it is, described.. as, 


ipet 


on the nature- eof structures. "A 


err ^ e 
r 
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9 " The oral testimony o on the structures, can "bé. gathered from 
condition of ‘the premises. in 1926, he Bays i ànswer to Q. 13 
that it was an open. plot. of vacant land with ‘only a boundary, 
wall: on tha, Western , side. According ' to” ‘his ` answer, this 
boundary: wall did not cover the entire western, side but covered, 
a portion of it ‘about 40 to 60 ft. "This evidence i is to. be found: 
in answer to. qq. 13 and 14 He says further i in answer to Q. 
16 that apart from this, wall on the portion of western side, 
there was no other structure on the premises," " That was the. 
position in 1925. This; witness also speaks on what t happened after: 
tion in 1925. This witness also. speaks on what .happéned' after 
the lease of .1925. was taken. . He, admits’ in answer to q. 20 
that on a portion of the land. about 8 Cottas out. of 1 Bighas 
of land the lessees erected these buildings for. thd purpose of 
residence and for carrying on business (q. pb. ‘He also admits 
in answer to-q, 22 that there were other structures on other 

ortions of the land. “These structures weré with ‘corrugated 
sheet roofing (Q. 22). -In answer to Q. 23 he says that these 
buildings and structures answered for residence and business, 
in front there being a few shop rooms while on the inner side 
the rooms are for residence. In crossexamination. Tincowri’s 
évidence. is that in [1987 when the, second leases was: executed . 


Tincowrie Dutta 
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s P.B. 
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the evidence of the d defendant Tincowri Dutt. “Speaking of the - 


the land was not vacant at all and at that time there was a two | 


storeyed building on that land (q. 48). He also says that there 


were sewers (Q. .52). He admits in answer to questions 78-79. 


that all these structures were completed. within Ho epe 


X 


On o facts, the- du now falls fot determination ; 
whether the defendants under the second lease of 1937 could be- 


N & ^ - m * . -= 
= ^ 


8 THE CALCUTTÁ “LAW JOURNAL ; [1961. 
Civil” called thika ienahts within: the meaning and interpretation of 
1960. that expression "wider the Calcutta "Thika Tenia Act. ' 


T 


d 


. ‘Aiao Seal: Mr. Subimal Roy, the learned Counsél for the appellant, 


Tinowde ‘Duis has raised a oe number of points of construction under this 
- &.Ors. e 
PB statute, . The nature of the points urged by him may be briefly 


Mukherjee, J. indicated at,the outset. His first submission is that a land with a 
boundary wall is not a-vacant land and; therefore, does “not 
à come within the meaning of the Calcutta Thika Tenancy. Act. 
His second- submission is that a boundary wall to which. has 
been - added a two-storeyed pucca building and a number of 
other structures and which were let out under the second lease 
cannot in any-view of the matter cóme-under the purview of 
the Calcutta Thika Tenancy Act. His third submission-is that 
in any event the nature of structure within the meaning of the 
Calcutta Thika Tenancy Act is kútcha or temporary structure. 
and not pucca or permanent structure. . His fourth submission 
is that in order.to be a thika tenant under the Act, the tenant 
has to erect,as a tenant the structure or acquire it, by purchase 
or gift or. succession and he contends that in this case: the 
lessees under the second lease did not do so. His fifth sub- 
mission is that a lessee who had held for over 24 years in two 
successive periods of 12 years under registered leases cannot on 
_their expiry either by holding over or by renewal of the-éxist- 
| ing leases become a thika tenant within the meaning of the Act. 
- Each.one of these submissions raises important questions - -of 
‘high consideration, zz 4. X ea s — E 
; . j a 
In support of hee: propositions, "Mr. Roy has also relied. 
on a number of decisions. A brief reference to them at this 
point will not be in appropriate before interpreting the Statute. 
Some of them are also referred. to in the judgment of the learn- 
ed trial Judge. . NEN 
His first reliance is on the-decision of a Division Bench of- 
this Court in Shantilata Dey vs. Saraju Bala Devi(1) where the 
f judgment was delivered by my learned brother. At page 644, 
while construing section 2, sub-sections (8) and (5) of the | 
Calcutta Thika Tenancy Act, he SEE — 5 00554 | 


(1) (1956) 60 ŒW.N. No, 642. < "LA" 


el 361] HIGH COURT , 9 
j£ Wb Ah or Pet te * iii 

“The word ‘land’ may mean land together with struc- 

ture situated ow the land. ` It. may: also mean the bare land, 1960 

thé: ground, the soil: or the site of .the land: exclusive. of 

such structure, we are:of:the-opinion that the ‘word ‘land’ 
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ed 
BORD Seal 


™ c "in sub‘sectionis (3) and. (5) of section 2 of the Calcutta Tincowrle Dutta 
* dhika ‘Fenancy Act, 1949, means the bare land exclusive META 
P. B. 


- Of structures: situated thereon.: : Lhe. thika ' tenant must be Mukherjee, J 
"a person ‘or the successorin-interest:of a person who holds . d 
bare land under. another person. 3xAcholding of both land 
and structures situated there is' not a. eu of ‘bar 
': land and,is‘not!a' thika tenancy." © € o, 
" Jt ison the last sentence ‘of these observations ac Mr. Roy 
has based his argument, (C. uni | vx ce ga 


^"His next. relied. on «the  decision:of: Banerjee; Ji in Mon- 
matha Nath Mukherjisys. Sm. iBanuràüshirand .ors((1) who after 
noticing the:decision-of*KAirodamóyeerSenovs:Ashutosh:Roy(2) 
observed thatiithe-Caleutta::Thika Tenancy Actiwas not a 
complete: code: by:ritself :andz:thereforenthé (Court: should: fall 
back on‘ section 108 of the ‘Transfer ‘of d nd Aer and sing 
at page 831: le KATA A ieu 
: "x E M c E X 4: EE 

Jio .. “The! provisions. Contained tins section. 20): of the 
|^ “Calcutta Thika ‘Tenancy 'Actj and ‘those rin ‘section -108(P) 
‘of the: Transfer ofsProperty Act«are mot: necessarily re- 
^.pugnant; It is possible to harmotiise :the cprovisions con- 
tained: in .theotwo: séctions,:if-it beheld; that the expression 
n ‘any. structure’ ‘in’ section .2(5); of! the «Calcutta: "T hika 
A Tenancy: Act” means any ''structuresother than the: type of 
structure .refereed ^to in:section -108(P) of sthe: Transfer of 
' Property Act; ‘the, construction. on 15. ES under 

the EMT Recon Por ae ZH 


" en ^ Ex rf 


"The jêarned ude, therefore, came, to the conclusion at 
page 832 of the report as follows: — 


i t t 


; cu iy hold that" any, i n section 2(5) of. the:. . 
Calcutta ‘Thika rA Act, 1949, does not include ‘a 
petan ni, structure.” : NE RE : eos è 
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Civil. . Mr. Subimal Roy,' learned: Counsel re dig appellant in 
1960 . support of his argument that his client is protected: under: sec. 
S pean) D; fh FA . "T. . T 
Manicure SEN] «(5) (b) of the Calcutta Thika Tenaucy Act, has tried: to dis 
"^ vs. tinguish' some of the cases on section: 116 of the Transfer of 


rd Dutta Property Act. The main argument on this branch has bæn 


"c whether the lease has'been'renewed under the clause for.renewal 

" P. B orit has been held. over and a new tenancy .created: under 
ukherjee, J. Í : 

section 116 of the Transfer of Property Act. For this purpose. 

. Mr Roy first argues on the interpretation and significance of 

what a "renewal" is and relied on the following observations 

of Knight Bruce, V.C., in Rickards vs. Rickards(1), quoted in 


Lani Mia vs. Mahammad Easin Mia(29):-—. | o 


! . “Tt is not every new lease that is a renewal of a‘ ‘lease. 
The word ‘renewal’ is.a relative them, which of necessity 
réquires to'be ‘construed by reference: to something else. 
-By reference to..what? To ‘the lease that he has at the 
. moment; it can be construed with reference to nothing.else. 
‘But: dt is said that the word ‘renewal’ though referring to 
the same property as included in that lease may not mean 
the same or similar species of lease. ‘That, I apprehend, is 
; an inaccurate’ interpretation: of the word., Lake it, that 

‘ the sterm: ‘renewal’ ‘means.'a renovation; a: restoration of 

' something to a, former or original state, a reputation, a 

uds  beginnin l against . At. may mean ‘each or ‘either. of, those 
ih things, So far'as: there is':any difference: between. them: 

| it must, however, be: a.renewal, a renovation, or.repetition 

or restoration of. the same subject. A renewal of-a lease. 











ET 


where the context ‘does not require;any,different interpre- ` 

Y OF C. of the lease as near as possible in every practicable: cir 

Ae UA mctance to the existing lease, E if the subject, worn or 
IS v REMOVED b 54 adea : 

X 

e Division Bench of the Calcutta High Boni in | that 
enewal if thé option: did! state the’ terms of ‘the renewal’ the 
new lease would be'for the same period dnd''on the same! terms 


(tation to be given to it, must; therefore, mean’ the:obtaining 
aring out, was‘ to’ begin': again." "ON NM nM ik 
came to the conclusion that when these' was a covenant for 
as the original lease in respect of all the essential conditions 
: | ^^ "E “ 





"M )92 Y. & C. 419 at P 497. WE Za" 
D) 1916) 90 C.W.N 948 at P. 950. a 
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vali! ie TAJIN Hr Sou Er e a pert 

thereof except as to the covenant for renewal itself, Mr. Roy, 

also relied on.‘the Division! Bench decision of. this Court’ deli- 

versed. by ‘Rankin; C. b in Bengal’ ‘National Bank vš. Janaki Nath 
Roy(1): ny ag te. RAR OW cuwf beet A e og 

oe mene Weis: Ea F arae MU aa hate: aes 35 

cœ The learned ‘trial Judge in -this'-case found, against the 
appellant ‘by: holding: that. this was-not a .renewal: but'a new 
tenancy lon'the ground that. the ‘express terms^of the clause of 
the renewal in the lease’ required (ly a request in: writing by the 
the lessees 'and (2) that; such” request to be made three months 
prior to the expiration: iof! the! period; of ‘the ‘lease and these 
written conditions of the renewal clause have not been satisfied. 
The learned judge, however, :failed/ to ‘consider whether 
conditions ;stipulating'a written requést and: thé time fo 





refers ` on. this point in'this judgment itself ‘raises thig pel re, 


tion by: expressly pleading that although the fresh lease was not 
executed''im.fact was renewal by parties: consentifig ' to occupa- 
tion and» payment of rent. "Renewal'of a leasé'is always "a 
question. of agreement: express or m RE DEWE the parue 
concemed., ... cl tones C T 
ES jc OR usc ud ae ; janan T Co 
^ 1 The Federal Court in Kai hashes Bezonjee Capadia vs. 
_' Bai Jerbai Hirjibhoy ` ‘Warden and ors.(2, discusses “ holding 
over "^ and: ^ new'tenancy ” and what AERE ] says Hc 
P uu Js o 
qum se is perfectly right that the' tenancy which is created 
bv the‘ holding ' over" of'a lese” or’ under’ Iéasee js new 
tenancy'in law even though many of the terms of the old 
lease might be continued in it, by implication: and it cannot 
be disputed that to bring a new tenancy into existence, 
"there! must be ^a ‘bilateral " act. What ' séction 116 of the 
i "Trarisfer of Property Act ‘contem plats is that on one, side 
ELS ^ there should bea an offer of taking’ a renewal or r fresh dentise 
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Civil '« pation ofi;the property after: his, intérest has; ceased arid 

1960 . a On, the; other, sidé: there must, be ia definite! assent:. to this 

; “= continuation of possession by the landlord expressed: ::by 
pera ge m acceptance of rent or otherwise. It can scarcely be «s ^ 

Kings Dutta puted that. assent. of «the landlord which:.is :foundeq on 

EM .. acceptance of rent must be acceptance of rent as such and 

P. B. in clear recognition of the tenancy right assented by the 


Mukherjee, J. person who pays it. But, while all this may be conceded, 


I do not think that these -principles ‘are ae of. fies 
. assistance to the appellant i in the present:case.” ^ . nu. 
P doe xx i p ; 
The: observations of , Mukherjea, J. in the ahve ida 
read as:a whole do not-lay down any new’ principle: which. is 
not contained in section 116 of. the. Transfer. of Property Act 
expressly and.read as a whole. they do. not help. the contention 
of, the, respondents on this point. .: On «the facts of :that. case in 
the Federal ,Court, the mapority decision as .expressed by 
Mukherjea,. J. was that rent paid. by the lessees must ‘be deemed 
to, have been paid by the defendants as rent: and also received 
by, the. plaintiff as.rent and consequently. the: month: tenancy 
under.section 116 ;of:the Tronsfer of Property. Act came into 
existence and as that tenancy had, not: been, lawfully determined, 
the suit for ejectment was not maintainable. Patanji Sastari,.J. 
dissented from this view and expressed the opinion that section 
116 of the, Transfer: of Property. Act did. not create.a statutory 
tenancy but was based. on an. implied ór presumed contractual 
relationship and the test for continuation of ‘the tenancy was . 
the consensus of the lessor and the lessee or-sub-le§see holding S 
over, and not, an option exercisable | by. the , lesser alone. 
Patanjali Sastri, J. was of the,opinion that the, question in. each 
case depended on ‘what inference ,could be drawn from the 
/ facts. of that particular case. "TM 
One other decision to which reference has, been made is 
Karnani Industrial Bank Ltd. vs. Province of West Bengal(1), 
distinguishing the Federal Court decision. The Supreme Court 
has now definitely, laid down in that decision at page. 287: — 


- 


v- -'A reference to section 116 of the Transfer Property 


(1) AIR (1951) S.C 985 e : 
e irasci | | e | a 


EUH MARINE 7 1 BAT hat yd Alih i 
1501] HICH COURT 13 
HERIOL on HER p à ;U SLT Fe yh pr: 40 GOL! LO (Ly (te aay an ) ` 
ur Act will, show. that for, the, application of; that) section (two Civil 


ini nothings: are, MECESSATY, : > the lessee, should, be. in possession 1960 


4 


7 Nan pana) 
SUUS ror, his Annapurna Seal 
=, r- Tepfesentative; should, i ED zen or. otherwise, assent to hig si vs. 


cogtinuing in possession. The use of. the, ward, | other- ud ca 
wise' suggests that acceptance of rent by the landlord has 
a been; treated: as a. form ,of his. giving, assent ,to; the tenants "3 J. 
,; continuation, of possession... , , . s: jns n rule 
| Mr, Nirer De, leárried counsel for the respondent, contends 
that the Calcutta Thika Tenancy’ Act applies to this case ‘on the 
ground that' boutidary wall is’ Bot ‘Strildturé within the meaning 
of section 2(5) o£ thé Calcutta Thika’ Tenancy‘ Act and' that’ such 
structure that existed "ther& did: not “exclude the’ operátion of 
the’ Stute, ' "The "sübniissión' However dòts ‘i Ho t ieee the 
i ger argument that even then wha iras Jek "Gut "under 
the. second. lease, of .1987, was , not, bare land: with boundary 
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wall but land with two storeyed building and other, structures. 
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His next submission was that the appellant gould not come 
under section! 25) (b) OF the Act ‘becarige ‘the’ lease Had expired 


Mtl AN) 


and'a' new ' tenaticy’ had c come in With the result that he’ statute 
applied! and “iHe respondent! beCome' à" thika téránt / ^ 


JTO 757 
Lastly, he challenged both the notices to quit as bad and 
illégal on’ the'er lid. that’ Benoy Krishna’ Das vs. Sálsiccione(1) 


applied to the . nob dt this ‘case terim e the first *ióticd' dated 
the, 7th January, 1952. and, Mr. Des, argumeng, to contest the 
validity of, the, second, notice, dated- the. 9Ath,. September, ,1957 
Was threefold. He cchallenged the, second, notice onthe ground 
first, that there, was no, existing tenancy, at, the, time, and, the 
notice proceeds , on; the, basis that his clients, were trespassers and 
was therefore bad. His second argument on; this point was that 
the notice was, a contingent ; rnotice,in,the sense that. it, was 
qualified, with, Many ‘its’ and |. huts? aq His, third. submission 
on this point, was, that because; this , notice ,used,, the, words, : 

“ without prejudice, " therefore, it was bad on the ground ,of 
the decision reported in In re Western and Thomas’s Contract(2), 
which, howéver, was notia Case; of.lease:at"all but-'a case on 
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*(2) (1907) p Ch. 944. 
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2 pa lu 1 ^t 


Civil — The main question whether the respondent is a thika tenant 
“1960 ‘under the Calcutta ‘Thika’: Tenancy Act has to'be determined 
= with reference tothe- terms of the Statute and the relevant 


RR Sal sections under the: new definition of a thika tenant after the 


Tincowrie Dutta amendment of the Statute in p the definition i in se&ion 2(85 
n reads as follows: — oe ` 
P. B. : "E x | p 
DEPT dd Thika ténant means any person who holds, whether 
under a written lease or otherwise; land under -another 
person and is, or but for a special contract, would be liable 
to pay rent, at, a.monthly or any other periodical, rate, 
for that Jand to that another person and, has erected or 
acquired by, purchase, or gift any structure on such land for 
, a residential, manufacturing Or, business purpose and, in- 
. dudes the successor-in-interest- of such persons, but does 


. Not, include person: — 


(a) Who holds such land under that another person 
in perpetuity; or '' “a | 


(b) Who holds ch Tand under that. ee sean 
under a registered ‘lease, in which the duration of the lease 
Is expressly stated to be for a period of not less than. twelve 
years or | 


(c) Who holds. such land under that another Been 
and uses or occupies -such land as a Khattal.” 


On a plain reading of the definition it is clear that thika 
tenancy arises where these is a division of title between the 
land and the structure standing thereon. "The thika tenant^ 
erects structures on the land: of somebody else and not his own. 
The title to the land, therefore, does not belong to. the tenant. 
But the title to the strictures belongs to him either by (1) 
erection or (2) by purchase or'(3) by gift or (4) by succéssion. 
The limitation of ' purpose is ' indicates by the’ three- fold objects 
specified, namely, D; residential e manufacturing. and (3) 


, business. v m 


TE Dad, f 
The. word * structure ' is. not defined. m the Calcutta Thika 

‘Tenancy Act section 2(6) of the, Act- says that all words and?” 

expressions used but not defined in the Act and used in the 


e ] " ot 


S E, 
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1361] < HIGH COURT ' 15 


i 


duy po Me EPG aa Donar ee ed LS ae wx oe mpeg 


Trasfsr of Property: Actor, the Bengal; Tenancy Act, have the Civil 


same meanings as in those Act. But neither the Transfer, of 1960 
„property Act defines—a structure. Structure is an ambiguous TOR c Sedi 
Word. ^ It it was, intended, to include a building, a “building”. vs 

or! i“ pr&raises;" ; would, have, been ,the :more common, words. co, nee Dutta 
USÈ, srog Xen $ LECCE a Nk qr JA y ou e ii t 


i 4 = 
Ja EM Ro m , ea myar karji 


; T M Mukherjee, J. 
-o A, Division Bench oË the Lahore High Court.in Md. Umar  ' 
and anr. vs! d RE and ors.(1) observed, at page 172 that::n 
HW = BER xe dp iegu uie HE NE LE UE NEUEM 
Ca “The. word;; building or structure, is- not, defined. in 
« «the Act (there, the Court wasj,considering the, ,Punjab,, Pre- 
(1 ‘emption Act ‘which, used ‘the; word |; structure,’), but, it may. 
"a: bet stated, that every; building, is aj structure, though every, 
nı structure is;not,a building;and the ‘word (‘structure /- ,Cany 
-i1 be applied to a, wall. or. shed,,or»any other ;unsubstantial; 
erection for which: the, word, ‘ building? cannot, be uae t 
CY jir IDE ITE rap £j TO emp ce fa pil Delal aus eld 
i „Ambiguous, words, such as, structure}, used, in other; Acts. 
and construed for those Acts are not safe guides;jin;construing 
the word 'structure' in the context and purpose of a different 
statüteland :E-expressédithis|same view in, Tulsi Ram Shaw ws. 
R: Cs: Pali Ltd. (9): The, above observation is only, intended to; 
Ow hat the word, structure ,, ris, ambiguous. aisya i Ee 


ip tlle dae 44 E GE d nuni pH o ui pru An fe} 
n vo ume. 5 Low words a d phrases Judici y De- 
auj t eng e 4 : B DUE NANG js 
lined, at pages, 180—18 umber of cases is volte N 


11 F er Si 1 t HE) jt ya? 54 a n goat a s' gui, AL i E 
dicate, the ambiguity « of the word “structure * "and how it has 
102 6: 14 wwe JUI. "SG Ueto ee e uiri 


been. “construed, differen ity. under, di erent . statutes. In” fact; 


)oh J aub ab cd 

even, à a red as been. interpreted as. a structure w ea how- 
` (1 (epu py d [y es Chi à 

case ha has. cen, bel d, not to be a structute. | (See ondon County 


Council, | Vs. . Hancock’ and James(3) per "Lord Alverstone, Ci). 


af PARE 48; Lender Coun i Council. MI Illuminated Advertise: 
| ments C Co.(4) per, Kennedy, T Waites”. xecutors vs. Inla land 
Revenue, Commissioner s(b) per Prickford, L, J, and South’ Wales 


aly FAO OLIKI ean es 


Aluminium Ço., Ltd. vs. Health: Assessment’ Nar Án. 
Atkinson, Jo te | “the. observation, 9E umpa ys, J, in P 
(D A.I 924) Lahore 179, 
k A.I 953) Cal. 100. — car ogum uu er, C: 
(907) 8 KBD. 45. DN QC LU ER E 
(9 quo ) 9 K.B.D. 886-890. AREE : 
914) 8 K.B.D. 196 at pages 207-208. 
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3 10) von RD 

Holday vs Nicol(2. I do not need to refer to the New 
Zealand ^ case which ' Butrows k d construing roads as 


stinéture. pio. ae el ee l FN 
ELE ELE: 4 1 


: . | ‘ ier - - 
'' A construction has to given to the'word ‘structure ' in this 


“case which must be suited to'the context of the Calcu&2 Thika 


Tenancy Act. It will be in appropriate to attempt to rigidly 
define structure. What is or is not structure has to be decided. 
on the facts'of each case in the light of the statute'and its 
objects Only certain bread principles may be indicated but 
no rigid definition is possible. In the first place the land 
mentioned in'section 2(5):of the Act. The primary object of 
this statute was that only land was to be let out for subsequent 


" Structures to' come upon it. If the land is already built over 
“with structurés when let out then this possibility could not 


envisaged. Therefore, the land must be without the structure 
within the meaning of section 2(5) of the Act. Some of the 


‘decisions which I have quoted above indicate a ‘distinction 


already made by the Courts on the ground that the structure 
meant here is only Sno structure n not a permanent 
Or ' “pucca structure. | z 


‘Here in the:casé on the facts, the land, to begin with, had 
a boundary wall.. A boundary wall by itself and nothing more, 
may still nevertheless maké the land come within the meaning 
of the Thika Tenancy Act. But then facts may be such that it 
what is called the boundary wall is itself uséd as past of the 
building, providing walls for rooms or for other purposes, then 
it might as well be not vacant land or bare land within the - 
meaning , of. the Calcutta "Thika Tenancy Act. The walls 
may be used. for purposes of the ` business of advertisement 
and other similar, purposes. In each ' case it will depend on 
the facts. The person who claims to be a thika tenant has the 
onus to satisfy the Court that it is land within the meaning of 
the Calcutta ` Thika “Tenancy ‘Act. In this case, except what. 
I have said before, the purpose for which, the boundary wall 


eis in fact used j is ‘not in. evidencé. But then; I am of opinion, in 


this appeal, that this question ‘of how far a boundary wall takes 


d ES 


( (1948) 2 All. E.R. 687-592. 
(2) (1944) 1 All, E.R. 309-304 - 
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a land out of the operation of the Calcutta Thika Tenancy Act 
really is hypothetical | and academic and does not.arise and need 
w Ot be decidéd because during the second: lease and having re- 

gard both to the oral and documentary evidenca on point which 
I have equoted . above, it is undisputed here that what was let 
out was land with permanent building and structures. A 
tenant who holds land with such buildings and structures can- 
not in any view be a thika tenant within the meaning of s. 2(5) 
of the Calcutta Thika Tenancy Act. It will in this coritext of 
fact be unnecessary theréfore to discuss’ how, bare the land must 
be or the sub-tleties of the word, structures, which will qualify 
a person to be thika tenant under this statute. 


No interpretation should be put upon this Galcutta Thika 
lenancy Act which makes it a redundant duplicate of the cog- 
nate statute of the West Bengal Premises- Tenancy Act, 1956. 
construe the words “land” and “structure” in section 2(5) of 
Calcutta Thika Tenancy Act so liberally-as to make them 
premises within the meaning of-section 2(F) of the West Bengal 
Premises Tenancy Act, 1956 will be to duplicate statutes which 
could not have been the intention of the, Legislature-and will 
lead to utter confusion. If West Bengal Premises ‘Tenancy Act 
or its precursors of Rent Control Act were applicable then it is 
dificult to understand the utility of another statute. It is 
because it was thought that these Acts were not sufficient to 
protect this class of tenants that -the Calcutta Thika- Tenancy 
Act was enacted. The Calcutta Thika .'Fenancy Act was fully 
alive to this situation and only permitted the-Rent Act to apply 
in case ot “ Bharatia " alone in the limited eventually expressly 
mentioned. in s. 1002) of the Calcutta Thika Tenancy Act. 
Hence the ambit of the two statutes are designedly separate 
and no construction should be adopted to confuse the difference 
so as to make both the Acts indiscriminately appicabie to the 
same class of tenants, = | 


E 
toy j à 1' 


The primary Bia of the Calcutta Thika Tenancy Act is 
go legislate for that particular class of tenant who erects his own 
tructures or acquires them by gift or purchase or succession on 

a land of another which did not have any building or. structure 
| A | 


s . 
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Civil on ít, to begin with. The, word "structure" cannot, in my 
1980 view, be construed under this. Act to make it egual to building 
Na a 

Annapurna Seal OT to mean the same thing as building. In fact, the very idea 
vs. of a thika tenant in the very name of-the statute “ The Calcutta < 


Tincowrie Dutta 


ale Thika Tenancy Act,” using the word “ thika” must, provide 
— some context for this Act.. A Division Bench of this Court in 
Mukherjee X Manmatha Nath Mitter vs. 4nath Bandhu Pal(1) repelled the 
.argument that a thika tenant had a permanent interesti and 
came to the conclusion that the words “thika tenant" as used 
in relation to the tenancies in dispute though they were situated 
in the District of 24 Parganas, meant interests which were not 
permanent. See the observations at page 213. Similarly, the 
word “Bharatia” which is another expression used in the 
Calcutta Thika Tenancy Act, long before the statute came inte, 
operation, had been construed by a Division Bench of this 
Court in Narendra Nath Mondal vs. Sannayashi Charan Das(2) 
where B. B. Ghose, J. observed : — 


‘The word “bharatia” is generally used with regard 

. to tenants who have rented' a house temporarily or from 

; month. 'Tt is seldom used with regard to permanent tenant 
‘or with regard to'a ténant’ who i is taking, lease of 'a piece 

E of land only from the landlord, x 4 * 


aw 1 s 3 
! Fi "|e ps 3 s ^ ^ an 1 i ' 1 Z | 


A gain if one were to discover à pfinci jle behind the express’ 
exclusion' of tenants in petpituity or "under registered: leasé for 
not less than twelve’ years under s: 2(5) (a) and (5) of the Act, 
one'is' bound to say that principle to be’ to exclude' such long 
term ténants and’thé Act meant! to incliide the’ more témporary: 
tenant From these considerations it can be gathered that this 
particular : ‘statute, ‘the Calcutta Thika Tenancy "Act" imports 
concepts of temporary nature m “respect Df the’ three nations of 
j Thika Tenants,” “ Bharatia”! and “ structure.” serere FON 


uted yl nni i347 nid Tu 

E! therefore, hold that pe the facts of this, case. Y what 3 Was. 
let out was land with structures and, in fact, a two storeyed. 
epucca building, and it could never come within the operation 
of the Calcutta Thika' Tenancy Act. That it was not! intended 
to come is nis enforced by the further facti which | is ‘the next 

eS ar aes ee i 
m sre) 23 C.W.N. 201-208. 0 | M E : 
(2) (1999) 54 C.L.J. 353-363. ° 


. a 
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point in this appeal, ‘and that is that’ this particular property 
has really a history of 24 years of registered lease before this 
claim to become a thika tenant under this statute is made. 

e 

This leads me to the consideration of the construction of 
sectiorf 2/ 5) (b) o£ the Calcutta Thika Tenancy Act. As I read 
this provision it expressly says that a thika tenant does not 
include a person who holds such land under that another 
person under a registered lease in which the duration of the 
lease is expressly stated to be for period of not, less than 12 
years. Recalling the facts which I have set out above, it is plain 
that during the currency of the second lease the respondents 
really were excluded persons, and they could not be thika 
tenants The statute expressly by excluded them. Now how 
do they become thika tenants on the expiry of the second 
lease? 


To recapitulate the dates relevant on this point, the first 
lease of 1925 expired in 1937, and the second lease of 1937 ex- 
pired in 1949 on the Ist July. By that time, the Thika Tenancy 
Ordinance of 1948 had, come in to be folled by the Act which 
came into operation on the 98th February, 1949. The result, 
therefore, is that before the Tuly, 1949 when the second. lease 
was about to expire, the Calcutta’ Thika Tenancy Act, 1949 


had come into force. But then that Act contained a definition 


which was very different from the definition of the thika tenant 
now under the amendment of 1953. The ordinance and the 
Act as they stood. then have been replaced by now definition 
altogether. by this amendments. "The amendment, however, was 
made first by an Ordinance ¢ on the 21st October, 1952—followed 
by the Act on the 14th March, 1963. ' 


- 


I -have E E T to TEN how and by what 


legal process ‘the’ respondent becomes a thika tenant under 
section 2(5) of'the Calcutta Thika Tenancy Act in the facts 
and circümstánces of this case. When the second lease was 


operating until the Ist July 1949, the respondent was am: 


excluded person and the Calcutta Thika Tenancy Act did not 
apply to him, assuming but not deciding that the Act applied 
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to a prestatute tenancy. Immediately on the expiry of the , 


Igase on the 2nd July, 1949, if hd has to be a thika tenant, 
e 
wo." oo. 
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he can only be so under the statute. But then the land, con- 
cerned was no longer a vacant on bare land 'or land without 
structures which was being | let out for building structures on it 
within the meaning of s. 2(b) of the Calcutta Thika Tenancy 


Tincowrie Dutta Act. 'The buildings and structures on the land concerned had 


& ors. 


—— 


P. B. 
Mukherjee, J. 


"necessary to decide whether . the present lessees respondents - 


already been erected as long ago as 1925/26, long before any 
Calcutta Thika Tenancy Act—was even contemplated. In 
order to become a thika tenant under the Act, he has to answer 
the conditions of the statute in section 2(5), namely, land had 
to be let out to him and he has to erect structures or acquire 
them by purchase or gift or succeeded to them. But what was 
being let out on the-expiry of the second lease, when for the 
first time the Thika Tenancy Act, or Ordinance came into force, 
the land was no longer land within the meaning of the Calcutta 
Thika Tenancy Act, 


In fact, the building and structures that were built were 


indeed built not only long before the Act could be said to apply. 


but also by a person who was a disqualified person to become 
a thika tenant under this statute by the express language of 
sec: 2(5) (b)... If a trespasser comes to, somebody else's land and 
erects a structure, .he cannot- under the statute become a thika 
tenant, Similarly, if a disqualified person, one who is statutorily 
excluded by definition. from becoming, a thika tenant, erects 
a structure he cannot by. succession, make his successor a, thika 
tenant within the meaning ‘and definition of that, expression, 
in-sec 2(5) of the .Act.. Suchan excluded person; can be said 
neither .to hold nor erect nor be a successor to structure within 
the meaning :of.sec. 2(5). of the Calcutta Thika; Tenancy Act 


Successor-in-interest cannot, enlarge the original inheritance. 
The successor only succeeds to: that interest. only, which ,his—. 


predecessor had. If the predecessor had no interest the suc- 

cessor gets nothing. If the,predecessor;was and here could: not 
be a “thika tenant" his successor does not become a “thika 
tenant " by an imaginary succession. If the original inheritance 

was not amplified enough to include a thika tenant, but on the- 
cqutrary excluded him, then succession does not make his suc- 
cessor a thika tenant.. TE 


dt follows from the view that I am. taking that it is un- 


| 
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dirctly. come within the exclusion mentioned in sec. 2(5) (b) 
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of the Cálcutta' Thika ‘Tenancy’ Act or Whether sucht à-tenant Anzapum 3: Seal 


is still holding’ land under a registered lease. THis” provision 
must bé fead with the“ main Body of the section. to give: aiñean: 
ing to the kind of tenant who is ond in the definition 
of ,se&tien. 2(b) and that means; as I read it’ by paraphrasing 
and interpreting the section, that person, who does not hold 
land under a registered lease for'a period not less than twelve 
years and erects structures or acquires such structures by gift or 
purchase or by succession, This excludes the present ‘tenants 
who are successors’ of "the excluded persons. It is equally un- 
necessary, in the view, that T am taking, to decide whether there 
was "renewal," or holding over under S: 116 of the’ ‘Transfer 
of Property Act.’ The reason for considering both these ques- 
tions immaterial and unnecessary for the facts of this appeal, is 
that in any view of them, the present tenants cannot’ be * thika " 

tenants who answer the statutory condition under, S./,2(b) of 
the Act. : We are therefore not called. upon to eXpress , any view 
on’ the correctness or. dthêrwise,,0f, the; learned trial Judge's 
unreported decision in Lalit vs. Manick(l). . 06 4 u s 


I am satisfied. that the defendants defence as Thika Tenant 
under the státute.is if) anv:event wholly unmeritorious. These 
defendants are typical middlemen. They pay. rent tothe plaintiff 
at Rs. 600/t, per month, but themselves,make admittedly (See 
Tincowrie's answer, to -qquestion .:192,; a profit by realising from 
their. Bharatias; more ‘thar dobule that amount: i.e, Rs: 1,200/- 
per month. Admittedly againaccording,to defendant T'incowrie's 
evidence in; answer to questions..127-31,.,they,-do ,not;use or 
occupy any-part of the, holding for. their own residential, manu- 
facturing-and-business purposes: so that if a, suit, for ejectment 
is. brought ,against them jeven as. Thika tenants, they, has no 
defence to 'ejectment, whatever under;S. 3(v) of the Calcutta 
Thika Tenancy Act. Again it is ‘unmeritorious because, reven 
as Thika tenants these defendants cannot resist ejectment on 
the ground ‘expressly | mentioned in S. BÓ of the: Calcutta 
Thika Tenancy, Act which provides that even a Thika tenant is 
liable to ejjéctment “when he holds tlie laiid~comptised in’ the 
holding under a registeréd lease on the ground: ‘that the tetin 
of the lease has expired.” ug ' 
(y. Suit No. 2257 of 1955 (unreported case) delivered on 24th April, 1958. 
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‘Civil ET , Ihe next question is about the motices to quit Mr. De ‘first 

1990 — ee the ‘notices on general grounds on the. submission that 

Annapa iet Seal the. pleading; really ,Was. not holding. over but a renewal and 
VS determimation of the lease by efflux of time. He tries «o rely « 


Tincowrie Dutta on. the-plaint and ‘the grounds of appeal. But Mr. De's "s point 
— cannot, be supported: because in paragraph 15 of the plaint this 

Mu erra 7. 15 pleaded as am: alternate E Reference may also be made 
to paragraph 16, of. the plaint., Again grounds of appeal Nos. 

17, 18 and 19 are taken, nd of appeal on this point. But 

Mr. Des contention on this, point really. foses all force because 

plain and straight forward issues were allowed to., be framed 

eee issues 35, and 7. That being so, the trial proceeded | on 

/ these two; issues: among other and the learned trial Judge. has 
recorded his findings on them.. I do not, therefore, think that 


. that point can, succeed. , 


‘Dealing with this' submission on the merits of the: argu- 
rient that the notices are "bad, I shall first take up his-argu- 
ments on the first notice to quit dated' the 7th pou 1952. 
Now that notice given by ‘the lessdr’s attorney ‘reads as 
follows: —'- ^ TP 

" Re: joues in respect of premise "No. 119, Bow Bazar, 


“Street, Calcutta, =.> ^ E , T 


TORT Under instructions from niy client 1 hereby give you 


, notice that my client desires that the term of years created 

" by the Deed of Lease datéd the 5th day July, 1937 shall— 

' determine on the 30th day' of June, 1952' in accordance 

with the' condition ' in this"behalf contained in the said 
"Deed of Lease’ and my ‘client’ hereby requires ‘you’ to: dis: 
"' "Inantle and''remove 'the privies ‘and all ‘structures ‘created’ 

" by you upto’ the! gfound level’ and quit and deliver vacant 


Bites Aber of ‘the said— premises? ‘on’ the: said ' date to my: 
KA NI TUKU O oer a n ot, C na Hage 4 5l 


Boa 


toa d niri rjj“ pré. E WP 9 Pi 


Mr- De: contends: that this, notice is bad having. ‘regard to 
the, decision - of,- the, Privy: Council, (i ‘in. Benoy, Kishna Das vs. 
LE. Salsiccioni, & anr.(1), followed. bere, in Calcutta in Sushil 
Neogi VS. Birendrajit, Shaw(2) | and Charu, V8. . Bankim(3) by; 
Buckland, J. and Amir Ali, J. respectively. The point of this, , 

6 os) 59 LA. 414. 


984) 98 C:W.N. 782: | TE us dx E. 
i d (1937) 42 C.W.N. 115. "M e 
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argument was that really, the notice should have said not on 
the 30th day of June, 1952. put on’ ‘the expiry oF the’ fst day of 
July. 1952. : Wo | iM 


Now the deccm of the. Privy | Council j in i Saleem s case is 
distittemishable on the grounds that the: notice here is in very 
different language and terms from, the..notices in the Privy 
Council case and the other two Calcutta. decisions which follow- 
ed. From the language of the notice which I quoted above it 
will be clear that the notice meant the Teasee to vacate on the 
expiry of the renewed lease.. At that time both the lessor and 
the lessee were under the impression which I will presently 
show that there had been in fact a.renewal under, the old. lease. 
The point to emphasise- in this context is that the notice signifies 
the date to, be. the expiry ofthe lease.. In fixing that date.as 
the 30th Tune,. 1952, there was an error.,. Jt was a. misnomer, 
it was a “ false demonstration." „A notice to quit has been held. 
repeatedly ,by the. Privy Council, andı other "decisions of .this 
Court should be fairly;construed and not a. view ito find. fault 
with it., See: Harihar;vs. Ramshasi.(1).. No: doubt it must: h^, 
reasonably.read to.determine the lease and.in fact the, time of 
such: determination. Question. is, does. this- particular, notice 
indicate the;time, reasonably. to the lessee who is conversant: “with: 
the.facts..and circumstances,,so asita {leave really no room for, 
any serious doubt? :, The notice plainly. askedithe lessee to vacate’ 
on. the expiry .of. the: renewed lease. , "That process of,,extreme, 
legal technicality: by ,which | the lease expired not, on, ithe 30th 
June but after, the-1st July,11952, does not, in my view. onthe: 
facts here vitiate the notice and does not come at all within 
the principle Lia down by ‘the! p ial Comi fimittee tin ' Salsic- 


; 7x4 *64- 


cioni's case(2) ^wHich MOM an 'efitirelý différént notice. 
The! law laid dOwre!by' iis cnc Co Contin rhinittee’ ‘orr the initér- 
pretation of sec. 110° and tid date"of iry must have: to ‘be 


accepted. ,The question, however, fedis is d whether.that law 
should! be accepted o r not, E but. whether in n fact t the « date of 
quitting indicated i in the Notice could not essentially and, really 
be read fairly and liberally to m ean, the legal al date of, expiry of 
the renewed lease. 

It was also argued ,on behalf of the appellant. that the sub- 


sequent rent receipts and ‘deposit of rent with the Thika’ Goi 
e (D) ( }45 LA. 222. 
oe . 
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troller, all show, that the -lessee, palates the; -tenancy as from 
English Calendar month and ‘therefore, the argument on the 
strength of the Salsiccioni's case should not be allowed to pre- 


vail: “To that Mr. De for the "fespondents "pointed out that the 


Tincowrie Dutta Sa]sicCioni's: Case oas' Well’ as ‘the two’ Calcutta decisions athe to 


..  &,Ors 


-——À 


P. B. 
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the Corélusion "thie thé: subséquent - rent receipts according to 
English “Calender month ‘did not improve matters. "Whether 
they do^or'nót in- -dépends i ii Gur view on the facts of each case. 

In this particular cásé the facts- åre singularly clear. The ‘cir- 
cumstancès are that “when” thé’ first lease" expired the same 
situation arose, bát when thé second lease was executed, what 
happened | tó-thàt € crucial first’ day is not indicated there. The 
second’ circunistdnce® is that certainly the rent receipts and sub- 

sequent deposits’ ‘of tent all mention English Calendar month. 

The third’ circümistancé i8 thé oral evidence ^: Thé: respondent’ 8 
case was that they were’ holding over. But that is, , disproved 
by the'evidenice of deféndant’ Tincowrie Dutta’ himself in answer 
to question’ 140 fo 147; “After: rent ‘was paid for the month 
of April; 1952 which” was. agáin for the English Calendar month : 
he said’ that àó further rent was even 'offered for May, June, 

July; August add September, 1952. If the réspondent's case of 

Holdirig ovér-is trüé) tere i$'rió point why such rent‘was either 

offéréd’ for the English: Calenda? month or why it was"not taken 

by thé laridlordS“ The threé circumstances stated above, are in 

my: opifiion, conclusive: to establish here that on the determina- 
tion of thé'lease the’ parties “agreed treated and accepted the’ 
month’ of tenariéy! to bé thé English Calender month. 


META, Are SAR nn n^ 


“Fhis- particular. point ete been. discussed by a Division, 
Bench. Of this Court; in Carrara, Marble & Tarrazo, Go., Lid.. vs.. 
Chara Chandra. Guha(1); Dealing with, this. uenon at- "Page 
112..Lahirt J..as he. then..was, ‘observed: — : INC PED 


"rni [fa a4 "V Miefatig > fj 


l, 


Pon nif the. , miohth of tenancy ‘may be, proved 
either” y. diet evider ë by proving. a new agreement by 


E ^ 


"Which _the month, ‘of, 1 è Original PA was, expressly 
‘altered ‘or’ by circimstaritial’ evidence.” nS 
dn that. case it ‘was on this groun 


n P Eu. UEM 


7 


d that the matter’ was 


d (1956) 61 Kg 407. 


- 
a 
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' remanded. -Where' we in doubt. we would similarly have re- 


a 


M 


manded' the’ matter, f: But welconsider;! ithe: facts and .circum- 
stances here aré "far too’ ‘strong? and: establish»:the; fact béyond: 


doubt thit’the agreement Was: topo ‘by English-Galenda¥ month. 
The Saine! View was héld ! by: ;:anótber Division: Bench't;of.1 this 


Cóustziü Bdidyandth Bhattacharjee! vs. Nirmala. Bala ‘Devi ) 


1 bual — H—! 


Whére if was" said. that! in’ determining; the:month of:the tenancy 
the manner and mode of ‘payment ‘of rents/might belan, element 
or factor to Be considéréd “on? this rpoinb;- although. certainly it 


_ could not pe taken ag a sure indication of the month of the 


tehàncy in all ‘dest! In thi§ “particular case wetaré.sàtisfied on 
the acts, cikan EENT, éondict atid’ facts: that: thé) month “of 
tenàncy after! the "Ede was 'agreed to benthe- English': Galendar 


2 Y IN 374 „f 
month. wi Xi p b2 i: Tani IH, E 2 VARS 7 ni ht 1557394? whit al i 
NS a ni uh ET is B Baba AT. us fe aeol 6 30 


“The quéstión, ‘however? ofi this? point ‘again -does oe to 
the root of the matter ! because here there: is the second notice! 


ol 
Whatever view ^i takej OF ‘the first nóticeiit) ; quit, ! if thel second | 


notice to’ quit, is is’ is” good; then saat the. respondetits' ‘argument ‘on 
this branch fails, XD ste Ue err qu. qr agn 
asd sete de reci nn, jn etttifiit e. sii s gore 
bu Coming ' now to` the second’ nótice' to ‘quit? it” is necessary 
t io Fecal iha à t'this Was'g given ‘ ‘on the PAthi September; 195715: 
ie strengt -of ‘the "langüáge"uséd in? ‘sec. 106^0f-the: TG 
Property Act Act; Mare DE argues | first ‘that tlie 4iótice must) accept 
kat téndiic Sue the lese Bd “it! is that’ which ik to beltermin- 
able by ds notice within the méaning?of e61106^0f:thie STrans- 
S of Pro erty | Act. He enforces this branch of his argument 
2 reference to sub-cla rise (gj and’ (h) Of sec. L1Jtof the Transfer 


Prot ad Act. Uriel and ipi r0 an amupa ah oue boy ¢ 
EN ot eg torsie ont cano ods 3o alice 51 S01 75 as » 


DIC Surg aee ee isi obviously üüteriable: “This ‘argument -is 
bibe Y ving‘ to thé two deéisiohs“of this! Court: in 
Secretary OP State S ed ed Colncil'vs:^ Madhusudhan 
M: RC jee (1) land Ram  CháranNaskar 9s) Hári Cháran: Giha(2), 
i^ ed was de finitely" held’ that thé“notice! wás'tiot! bad bécaüse 
désir he tenant ag'd/trespassér ^t no boll sev init 


v 4 2 is tno at he hoor a0 AA [onn yp Lita Sion 2 Arid 


hrc! PER C WIN 599?" E hir! urea "ojo: i AE Al, If "M á 


(1932) 136 El dor m b uH organ oh prot dyes 
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Civil - Mr. Des secondusubmissionstbat itis a contingent notice, is. 
1960 quall y untenable.'-i It. is. Hot, contingent: on,jan, unpredictable 


p '"! event: It is at-best án indication, of, the different stages,: accord. 
Annapurna seal ing' to the- different- view ofthe; law, that could be, taken, ef an 
n- 

MN Daia event‘ that has‘ already ‘happened. , The notice was not, £o 
Bé ors. tingent' on: a ‘problematic: event. «; If. any; thing it, was dependent 


- 2  -. onthe legal interpretation ‘of ,the,,event that had. occurred, L. 


P. B. 
Mukherjee, J. therefore; .do not consider this notice to, be bad on that ground, 


HOA ve wat ET ee ee uudys ied p 
'Mr: De's: iene on the. case of In e Weston. and 
Thomas’s Contract(3) to: support, his third attack on. this notice 
that:the use of the, words ^ without prejudice ". vitiated it, also 
- cannot succeed, first because that English case was not a, case 
of a lessee at all." It considered a particular clause in a vendor 
- and purchaser's summons, relating. to, title and what the parties 
triedito do. was. without; prejudice to enlarge. the covenant or 
“the ambit o£ that: clause: bv, suggesting some kind of indemnity, 
‘Here’ the words“ without. prejudice are used not in connection 
with any variation. in the clause but they are used, without 
prejudice to the contentions of the lessor. (That means that 
the lessor had contended, for, one. particular, view, of legal. inter- 
pretation in the: previous paragraph of the notice and the words, 
“without prejudice;” here ,mean., without, prejudice | to, that. view 


he, also. alternatively: relied .on, the.. ground. which followed | in 


the notice: I do not! see ,how, these, words, | ' without prejudice," : 


id therefore; made the notice Dad, DUT oe, 3) fE ages teed uS 


VOU Sap yu qb prp Peay oos RES x3 f Wo GANG cus 
(^ Arising, outj of Mr. Des, contener on, the. notice, he ad 
vanced another-argument to say that the plaint was bad ‘Because 
even on the strength of the notice the plaint was premature. 
.His:short point pwas that the plaint claimed, the structure but 
clause : (d) ‘in the.,lease gave, time to tbe. lessees. not less than 
six months after the .termination of, the lease ‘to dismantle, the 
structure. ,The notice, was given on the 24th: September. 1957, 
asking' the tenants to, vacate by. the- end. of, October, but ‘the 
plaint was filed on the 16th November 1957 before the. six 
month’s time expired. At first, Mr. De wanted to contend that 
oe ` this made the whole plaint bad even for.possession of the land 
apart from the structure. We do not consider this argument to 


(1) (1907) 1 Ch. 244. E 


~ 


1961] ^. HIGH COURT 91 
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be second clause (d) of the lease on which reliance is pated for Civil 
this Purpdse 7 Téads as’ follows: SULA alte 9U1 GU à GAAS 1960 
p] oce, eu I& Jon s quit DD enO veni; qud TM E? un ced 
e “The lessees at the expiration or sooner determination Annapurna Seal 
of the said terms hens granted, shall be at liberty to dis- y-,,cowrie. Dutta 
sume mantle di nd'déniové the! Privierand all Istrüctüres: erected & ors. 
| A AM and'to'Bé erected by thêm ih thedidid'demised: premises'up " pg 


to the ground level within a reasonable time, not less: than Mules ees J. 
six months after the determination of the lease. Provided + | 


“"Compélisation is paid to the ‘lessor ‘for sucky use: and ‘occu- 
ry me a the rate"Of Rs: '600 / per Imonth:” : í Dy [5 epee 


Bt Hbi Pate 5515,05. add’ [oorr Pot oae] airy. 


4 


"His first Tönténtiőn was that this clause:meáni-atnótice: of 
really severi ei months : at! Meast,’ mamely,’ one” móhth's? noticeand 
six othé “mbnth$' after: ‘thé! expiry 6 ‘Of the notice! "Mr. De ‘con- 
tended ‘thatthe’ words” ise and occupation ” ‘mednt ‘that: the 
lésséés ‘had’ a right ‘to'wse and’ oécupy' for a: period ‘of siu months. 
I do not consider this tö be"unqualified/Cláüsel.. "The ‘words’ are 
not " use and occupation " but " such use and occupation ' ' and 
suck” use ‘and “bécupatiori? must be: -towards'*thé “purpose | and 
erid' for which’ this time Mis given, ‘that’ is; “tor dismantle ‘and 
rémóve thé' privies Vand ‘all’ "strüctures." ^ft i$ 'an' "auxilliaryc tó 
the’ tenant's right ^to' distadintle’ and 'rémove ‘and for ‘that’ pur- 
pose whatever use and’ occupation" would'be- necessary are the use 
and “occupation contemplated án: -daüsé (dji Or that’ iue 


the ‘notice’ fór” possession is not! badi” Cola pos T. u^ 


ty adotta vnl: ER ho zt rus rhol OEST SE) prete 
"The it Wai cóntétidéd that theicláifii for: possession "of the 
striicttire | was^bad' Because Six'fnonth's “time had'! riot "expired. 
Even ‘on’ thelássünptión-t that the “right | tó' posséssiori" Was subject 
to the right to dismantle’ and- feinove" the “structive, it 5$'uri- 
necessary to decide the point how far the claim for the structure 
could "be tiri sator: only! "because! the “kehalit' never ¢ldimed 
tHE High ‘OF siki mlonth’s inito ‘dismantle bar? also! having) të 
gard to the fader that Mr. Ros ¥ appearing: forthe appellant! con- 
cedes that as his client, the KAN ai is not interested at lailin 
an structure, any reasonable time that the Court would give, 
would'' aa, 2: The Ipoint;'therefore, need ifot'Sdétain us. 
Pastiy this"specific' poitit that "the ‘aotice''should ! pete. bééh for 
seven! months: ea Pay ain either in the Written, 


. iy. 
e * 


^ 


we 
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statement or in the specific issues ,orj;jeven in the grounds, of 
appeal. For these reasons this point cannot at this Stage be 
sustainedz, o> «c 


"d ac dH 


i é 


bo ESF PE 


TT we clots. gw 


rij’ eee sU : ty | 2t © 


‘ bea^ T 


‘It is admitted ‘on either. side, T rent “upto, and, indiufling 
ihe month of, REUS 1960 had, been mpe with, the Thika 
Controller. 
Having read to "hee conclus one this. pea must 
succeed and is allowed with costs, both here and below, anc 
certified for two Counsel. The decree and judgment of the 
learned trial, Judge are;set aside. There will be a decree for 
possession of, premises Nos. A to E of 119, Bowbazar Street, 
with mesne profits at the rate of rent from the Ist. November, 
1957, until possession ;is delivered under, this decree. . The. Tes- 
pondents will have. time for a period of six months from today 


to dismantle and remove their structures. ; RE E 


ff 4 4 


r 


PE Cra hie? re} 

- The eepondents doa thew feared Counid state to, the 
Court that they have deposited rent before the Thika. Controller 
upto and including the month. of August, 1960.,. The- -appellant 
will be, entitled, to withdraw andi appropriate . the same towards 
her dues under. this decree, and, the, money so | deposited and 
appropriated -will,go towards the satisfaction of. mesne | profits 
awarded by this judgment., During this period until. delivery 
of possession the respondents are ordered and directed to dis- 
charge all liabilities in;respect of ‘both shares, including arrears. 
if any, of, rates, and taxes as. provided,.in. the: lease. „In default 
of the. payment of. such: rates.and taxes, such liabilities, shall be 
added to the mesne profits awarded hereby. , eee sa 


‘yur yf n a ING p [4 Fi A t! E Sy af 


4On the, oral, application of. ithe Tael Counsel: for. the 
respondents, ‘we, stay ithe operation of the decree for a period 
of six months from today, only, in -so far as} . f possession of the 
land is concerned. _ “oe NET F dr vex A 


t E 


Sy pou si : 


SEN J. 1—The Iced trial Judge dismissed the E 


on the ground ;that-the-defendants were thika tenants. and con- 


sequently the; High Court ,has no jurisdiction to, ‘entertain , the 


|. 
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ul igi m de "TE nion diat-the sinang vede hot:ténants 


of land Std veo ‘OF 'strictüres! within» the -medning of. section 
B tthe talaten "TÉika 'Fénancy'Adct, 1949 ,as: explained in 
utat Des ¥ i Sardjübala! Dévi(1) land: consequently. they were / 
Note tenate foul tard aed and eni d. Lat) 
bo Otis ch'' nv HAH ndn aou TET TOM irai ipe A 
o On this part ‘of! the case ‘Mi Dé said that‘a: fenawey ior: ‘land 
as‘also iyah urês for i ‘residential; manufacturing! or: ‘business— 
purposes i$ tot 'd ‘thika! tenancy; but he!contended that the. pucca 
walls with which the latid!/was'demiséd'-wére not structures and 
that,.i in any event they were not, structures a residential, 
manufacturing or, business purposes," - "But I think fat the | pucca 
walls: : MAY; well. be said 'to "bé atrüctüres ures, . They ‘até are things of 


substantial size. built up, of component parts and’ intended to 


ei. 


remain on the land permanently. When the’ lease dated ‘July. 
1937 was executed, the lessees had alika built à iwo-storeyed 
pucca building and structures with corrugated sheet ‘pofing for 
residential and business, purposes. Tris, not;shown that, on the 
date lofsthe: execution ^of,the lease the, walls. were, not, used in 
connection with. residential,,.or business purposes... The, W walls 
obviously| protected a; portion of, the boundary. of the residential 
and -business:.premibes,. L The, walls..covez:40 fo, 60: ft. Of , the 
western boundary ef; the premises: 15 sore T «m 
pent SE o erg Sd UTC it dtu geil es ot^ Boin. 
od SY am: alsorof, opinion: that, on ithe, date, of the. institution p of 
the [suit the defendants, held,.the property, under, , the, plain 
under the registered, lease dated July bi, 19371ang as such, rad 


. were not thika tenants in view of section: 2(5) (p) of the Calcutta 


Thika Tenancy Act. 


s HITS: h ug d rige aer lo "Luc TIEN (yi 12 ty 1,0113? rh 


^7. The Tease diated’ Jilly :5;1987 was for. a period of twelve 
years € ymfiencing froin’ July 1st^1937.' "The-térti of'lease there- 


fore ex piréd dt: ifiidüight'oF July 1bt 1949: “The lease! however 


coiitàidéd a’ tovetidie. Of Yenewal for’ a’ périod of' three“ years. 
Thé covenant reads thuyuk oU] (o es ns n 
achor e Due victi bid? 0 mateo t honus n mM (ja Fina] 
bore sss hontus18.24. and the lessor hereby further 
2 covets With thé leaseds thàt-he»will;rón- the written fe- 
quest of the lessees made three motiths:before ‘the’ expira- 
hyü tuu WII Un etd CAU gus 
*. () (999 60 CWN. 649. dia AL 
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NG aaa pa pa. created, and if, there shall not, at 
«i the: time ‘of, such, request, be; any; existing ,breach or non- 
o fobservance:of'any of ithe covenants onrthe part of the;] lessees 


"Kanapa 'séq) ' herein before contained, grant, to, them, a. fresh lease of the 


- 


Tindowrle ‘Dutta 


ors. 


. "P. B. 
Mukherjee, J. 


dismised premises for the further term of, three years. from 
the expiration of the term hereby created at the same Tent 
^», and containing- the like: covenants and provisos as, herein 
.- contained: with: the exception of, the, present, covenant „for 
< renewal; the lessees being, liable to bear: and, pay, the, costs 
Lar of rand. incidental to” such fresh lease" «^, 555, qui, 


4 zi l na avy ^ E 


, The. ‘monthly Tent payable’ under hë lease was Rs! -600]-. 
Pursuant to a covenant contained in the ‘lease two months ad- 
vance rent: : amounting to Rs. 1,200/- was deposited with the 
lessor. The Tease: provided that, this deposit ‘would be applied 
in discharge and m liquidation of the rent Jor. the ` last X i 
months of the. tenancy, thereby created, i 


p? f ikih, 


'After the expity of the term: of twelve years. on Ml. Jst 
pag the lessees’ remained in possession of the property and the 
conünüed to pay'ánd the’ lessor continued to! accept rent:at the 
rate “Of Rsi 600%- per month’ for ‘the: period, ' July 1949: upto 
April1952.` “The defendants Contend that by reason of-the pav 
ment and acceptance of rent "áś"dfořtešaid"a new tenancy. was 
created and as such they can no, longer be said to be persons 
holding under" the” rêgistéred ‘Tease; dated July: 5, 1987: ‘Thev 
rely' upon section 116 of the Tranàfer of Property Act aiid the 
judgment of the Federal Court in-K B: Chapadia vs. Bai Jenbii 


Warden ‘and’ another(1) 7 4 39U te ani s dp oie: 
in F ne 
oe =f 


fot CE 


x NONEM T 
By section 116 of the Transfer of Property Act a new 
terancj-isimplied from; continuing possession, òf the demised 
property by the;lesseé after the, determination of, the, lease.,and 
the assént..of, the {lessor:to the continuing; occupation, by. accept- 
ance of, rent, or ,otherwisep see. Kx 4B. 3Chapadia- ys, Bai ,;Jerbai 
Warden and another(1). The implication jof;the,new, tenancy 
rests upon the presumed intention of the parties and is subject 
to any agteenient to icontraty.,; The presumed intention may be 
negative, and it, may;be-shown that the parties never -intended 
-to-create a new,fendncy.n eo; chu oof seh sbo 35 ov 2n 


i 


(1) (1949) F.C.R. 262; A.I R. (1949), FC. 124.. TS "I 


1967] | ap HIGH^GOURT: 17 2 SHAE 
m In" Gopat''cha Adra Rudra wb, Khater Karikár(l) Rankin 
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Def dL "IT 1xdilob etui DARA BERA D3 Hronu", yr fne ol ati 


ATA. p 


` s PN THE aet ict o£ of Holding’ over after; the; expiration of the pur ius 
^7 tèrm tay tire term apes ane ` ecebiarily create a -tenancy ; of rany: kind, (it Tincowrie Dutta 


d being in’ bicteane ‘question of fact what ‘the intention ' 


of the parties was.” cmn © condor 


j^ i Gribb oot 9DE dfi. 


3 rl. 
e question in each case with what ifitention' the parties 


Of v^, ity, QEUST rah q'aco DOIE |! 
" Bld Beji 145€ LT 
iin and Accepted, the rent. . as 
Aum ui 1l, Yd f dub 5s 31 ift Ja li 2r t 
SO cibi Py eres quae aly NE Eu g 
a on Doed «t Cheny, d Batten n(3 Lord’ Mansfield” obse I rved: — 
4 SETA. ropa veo EM qe’ Cpu Ü 


$OU7 sd TRO. quedó 'thérefore'is, »quoanimo: the, jent was 
"^" received and, what the real intentiontòf both:parties was?” 
IEIS, R p) ie 

No w the evidence. here is that there ‘was np wate request 
by the lessees for the renewal OF the ‘lease "for 'a ‘farther! term 
of threé years. No renewed lease!for jthe;further term.of,;three 
years! Was ‘in lfacto éxécuted. |, The, parties proceeded upon the 
footing that! the leases dated ‘July: 5;j 1937: of itself created two 
térris;"firstljiía term ‘of. twelve «years; and, thereafter, a further 
term ‘Of three years: »G/héy-iproceedéd..on -the;ibasis that under 
the! Jeasê' ifselfi! the Hessees: "were; entitled ta remain, 9p ithe 
premises “agi tenants for\a'term,of three years after the expiry, of 
twelve years and that iti was: not. necessary; ito, comply; ;with , the 
formalities "required: by'the: renewal clause: ,/l'he,intention of 
the j rties is BI Ripe Dy ir, conduct and Heidi pondence. 
In, : Je tter, dat coh y dmg 1852, Sti RY Majùmdar, the 
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attorney, for, the’ pla "Hi intiff, wrot e [ot alt Tayi A unb. | Stef ip H 
Kr Moog de UlidéF ihstruttions' froin’ ‘my client Ir héreby.:give you 
MET tice tat i^ client desires' that ‘the termal-of -yeats ‘created 
"by the Deed of Lease’ dated the 5th day:of July; 1937: shall 
odis terinine‘on' the 'Z0th? day: of Tune 1952 in accordance’ with 
' the cofiditio oñ this behalf contained in the: said deed ‘of 
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| This letter. clearlyi shows that the, plaintiff proceeded. upon 
HUE dies da that the term. of the lease would expire, at the end 
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Civil of ‘June,: 1952 and not^in Tune,1,1949, ,,,The letter, does not 
ide „speak of any new contract of tenancy after June, 1949;,, Roth, 


“~~ : the lessees were experienced lawyers and they deliberately chose 
"Kxnapürid ‘Seal not to send ámy-answer.to this notice (see answer, to question 
Tincowric Did, 20 OF "Tincowrie Dutta). Again, by.letter,dated September 24, 

& ors. 1957:Shri P; Mallik,;attotney for-the plaintiff wrote to ehe de- 
P. B, E fendants thus: — Awan sx. 4e 
Mukherjee, J. Dog «You, had: been ‘a tenant, under my client under a 
registered lease dated 5th July. 1987 which’ expressly pro- 
vided that the lease shall be for a period of 19 ‘years to be 
‘computed from jist; July, 1937 with an option of, renewal 
for a further term! of 3 years. The lease therefore’ auto- 
:.» matically came to an end on, 80-6-1949 or, 30th, June 1952 
- at? the <latest! “On. the iexpiry of 80th June; 1962,, you 
ceased to be a tenant. | : "E 
"The defendant did not send. any reply to this letter also. | 
“The sum of Rs!'1;200/2 kept-iù deposit with the lessor; was 
not adjusted. towards payment land liquidation of the. rent, for 
. the tionths Of May and Junej1049. In acéordancq’ with the 
covenant in the lease one would expect that the deposit of 
Rs. 1,200/- would be appliéd in discharge of: the rent for May 
and Jüne, 1949, but ‘the parties proceeded on. the footing! that - 
‘the term of the lease: had: not ‘yetrexpired..and!:on that footing 
there ' was ‘no ‘question - öf ' applying the ideposits towards : dis- 
charge’ of the fent for the months of: May andi-June,. 1949.. ; ` 
Sard Gk Hae DHA ete gar KM eee oe ad in 
"Rent continugd.to he paid.and accepted util April 1952 
but thereafter rent was not paid at and'ágcepted., The reason was 
that the parties thought that thé term, of the lease would expire 
at'theiend' of. June;-1962 and; that consequently; the deposit of 
Rs: 1;200/- would be applied: towards discharge and liquidation 
of thé: vent. fot the-moriths of Mayl, and. Jupes, 1952..: The de- 


the lease would expire on the expiry of.the month, o£ June, l 
1952. E ues a in A 


pel] ~ HIGH COURT 


MM y 1111 A d 


m Reliance is placed "by —— upon plaint 


epee in e mon of 


repared under the mor 
DN f'the draft" plaint dt, was 


FA rary, 1953 3. In 


nud as fore 


Civil 
1860 
ace 


sve Ted ^ (of th ct? NR dg lu, Wop 
av ca "ls to uir TR RI of the le ase gran ted o n July Annapurna Seal 


3, is; à ju niv dim ait limited thereby the d uid | 


Yo m 73] ising Mad PF dod "v, DIOGI PRUE) Bali e 
wit yt exercis the opti on for fo speed B of the leas held - 
fou) Saji ins ng In an ADU T 
over upon payni yment 16 the plain € dent as. ahan 


it Jii 


i the lek a and dd at t tlie d ‘hep ca tenants 
i fro ats ntl “under “thé è plaintif. in” respect Of the 
i Lusa 


Debs af T i|] o 5r ? 
premises dér : fis E 6 read 3 with ‘ géction 106 ‘of the Transfer 


of operty Act. "But para 


and relies upon the’ on dated ` January T, 1952. "Paragraph 
6 of the draft plaint therefore appears to embody the’ personal 
opinion of they draftsman...) hes draft jplaintwasstiot signed 
. bynthe- plaintiff cand owas eventuallysrejectéds5!A new, plaint 
was: draftedi when the !.presént! suitiswas.tinstituted::uThis new 
plainf'doés not\contain any, statement that:thecdefendant became 
tenants ;fronsmorithoto month. 7 In\.the.circumstances \the draft. 
plaint ça çan „pardly be, regarded. as an admission | by ithe. plaintiff 
thai/a new tenancy from’ month to, month was created ‘after the 
expiry of twelve years fro uly 1,.1937. But even regardin it 
li ad ndhi, | it Gan tipi) W Weight the e Order, oral and, docu. 
mentary evi m enia ma d IDA kori hih BW ihag EA LC £ fties did 
PEE ni (e a^i ie el b y | iie nt and “ae aiil 

not intend Lea trea 1 ie > ymen f L2 an D 
of rent since July, "94 i id that the Sh Id Paid du d “accepted 
on the "iig o KAE HE Ng Af Tage d A 37 itself 
cteatéd A ponent ro erm dr i j “e years on xci ired oi Hud une 30, 

Mirae) on 15 1'O0rzl mi sirgo gieo bipow Wawi 
uode sga todd Lobnotni soang odi asd necie od bino 

In the circumstances I see no reasónr-to;disbelieye-the evi- 
dence of Suresh Chandra Pap a His evidence is that.some- 

e défe 


time "i dr nið 9’ he W y (d às) ds sid a S diss Tiles » oh Y Dhitta’s 
"rit 








Riek ja in’ the presen A s "rici b id 2 ‘a sigh € deposit 
of iG ala orn E Tent Tori e dd &'1952 (See his 
try elg o kd un Y Ka x td 6 Of tine he 


tod psp s NA GAP ee inl W y: ‘co I "but 

E didus gos Robe GE e dee dones ia hi 
evidence. The parties proceeded on (Og ae foo tr Qe ‘ternts 
of the lease would. expire in June, 19 e al and 2 in, aci ordance 
with the covenant ingthe lease the deposit of Re. Aus would 


be adjusted against the rent for May And June, 9594: if) 
"QN LA Ro (ety dn. 
)e ^ —.X QA ATA yi, a 
Che 10 SB OD) BALE (oO. 


OVS. 
incowriė™ Dutta 
& ors. ^" 


ee 


Mukharji, J. 
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ot +. ,THE CALCUTTA LAW TOR 
Be ou NGANG AN A ada ga Aden EST, Mn M QE TET dq ec ov 444961 
Ime ES Tacs y (EELE T PUE 4 a EE Ud, £ n à ve YG 
Civil Th he evidence : as a whole S hows that By payment, and accept; 
"OE qm wt Ei t: qa 

i 1900 . ance of rent and the continuance. ot. possession by the. ‘lessees 


= Seal i after. June ; 1949 t the. , parties did. not, intend (to. create Es new, 
Vs. tenaricy or.a tenancy, by, holding’ o Over as contemplates by, section 
Tincowne Dutta 116. ot the Transfer of Property ‘Act. On ‘the contrary they 
& 015. 
muc proceeded | on the basis that the term ‘of the lease dated ‘July, 
i J. 5,. 1937 would. expire’ at the end of june, 1952 and. that until 
i then. the lessees were entitled - to continue in possession. of the 
z property by virtue of the lease itself. This view may be wrong 


©. , and technically. incorrect but, it is clear that they, proceeded 


Vague. Pon this view. | n -. du l 
iy: i poot Cort 4 bo^ 58 
n i^ In spite. -of payment anti acceptance grant’ for ann of 
To thé property after the determination ‘of the lease it may be shown 
LEE di 


that thé! parties: did inot.‘intend. ‘that there should be a: new 
tenancy.j. See, Thompson; General Furnishers Ltd; vs,-Philips(1); 
^ „Karnani Industhial Bank Ltd: Ns. Province of: Bengal and ors. (2) 


E prr Ta ‘Clarke NG. Grant. and another, (9), Lord, Gdddarg, ; C. jJ 
óbserxed ; — 


p m. IE D usd ThE 0 shal ‘has, been gagegage We ja. ct 
h n 
ZEN n eu, ehh PAGPET E notice. to, quit ; jd een given in pee 


f uih z of a peri I periodic; ter nancy, Naga v Ci) Dang the effect o fec 
| the. notice Hote, ring, the tenancy. to, an, end, just, as effec "ENG 
a5 f tally as if b ere ha s hee a! term which bas expired, There; 
ro PUT BTE hanin ng Bee a n brought to, an end bya Rotts 
c to Quit, a payment ; of rent After he, Ie'niBatpn o the 
tenancy would only operate in favour of the tenant NS 
could be shown that the parties intended that there should 
: beta: iew"'tehanicy" eT wf 992 T ?»stisieniuso non ocd nf 
vag gr, eto hbieg ath af eon natal Velev i? bs nuak, 
sg Us. p yment and. acceptance . of rent, by a. tenant whose 


a nid red aed 
contratual. tenancy, has expired, but who. is, entitled, to, retain 


possession - of, the pre emises by virtue of the pietection. given 1 ae) 


yia. r7 1431 ue, of 


him py the Rent Contro] and Ry Acts is OF igelf, not, iuf 
cient, evidence, to Show ‘that, th le; Parties intend to;Create.a new 


tenancy, see Davies. vs. Bristou(4), Morrison ys. 
dra Nath De. VS. Mansingh(6), 


RIT 


ys. Jacob(b), Manin, 


Ss ohare te Thy "00 DES EH ngi CES phat "y 


Nd E dE , RES fern Cr Na ont fia TEE ae 1 Eo PA e "nd nil, ^0 


4 (I 2 All.. E.R. ~“ ^. > 3d , 7 
| Wi ben p at 13:07 a88 198i) SOR B69 et? aa Sas C 
(8) (1949) 1 A.E.R.1,768-769./ 473 gror oni vittis Tah, od 
(4) (1990) 3 K.B. 498. 
(b) (1945) 9 A.F.R. 430. ° 
4 (0)7 (1951) A.LR. Cal. 348. (1960) 85 C.L.J, 339. 


1961] l HIGH COURT 
MEC Marcroft Wagons Lid, vs. | Smüth(l t the’ "daughter of a 
deceased statutory tenant , was permitted to remain in the 
premises and weekly payments by thé daughter were accepted 
by the landlord. . rhe daughter Was not a Statutory tenant and 
yet the Court héld that’ no tenaricy had Been created by the 
accgptance of the, weekly payments. , Denning, L-J. observed at 
506. - , 

“If the acceptance of Tent can be explained on some 
footing #han,, that, , a ,/COntructual |t tenancy. existed, As, for 
instance by reason of an existing ot possible statutory right 
| to Temar, "then. a« new tenancy «should.-not. be: inferred. P 


^g ‘ay ee Eke {p+ gees p 5 é "ai 2 eie X un 


3 5.4 Lon to" " r 


Sdn the instant. case rent: was. paid ‘and: accepted ¢ on the foot- 
ing that. the' lessees fad '; an antecedent: right under the’ original 
lease to- remaincas tenants ‘until the expiry. of June; 1959. The 
parties did not intend to Xreate a new tenancy: ' They intended 
to’ continue «ther suppbsed ; „existing tenancy. dn.’ the. circum- 
stances, no new) „tenancy, Was created. ' "The. lessees did not hold 
Over a monthly. tenancy’ under section. 116.cof the^ Transfer of 
Property "Act, Thé. hé teri“ pf the original, leasé .had in fact ex- 
pired by the end of June, 1949. "The lessees therefore held the 
property as licensees’ during the petiod: from. July, 1949 up to 
June 1952: The “defendants: retaining possession of the pro- 
perty after’ expiry ` of the the;term of the lease dated July 5, 
1937 can. therefore be fairly said be holding: the property under 
the’ registered? Jeasé dated July 5, 1937, and, not under a new 
contract. o£: tenancyzr; Cónsequentl . in-view of section 2(b) (b) 
of the Calcutta" Thika ‘Tenancy Act, “1949 they are not Thika 
tenants; It may: ‘bé noted’ that.the case thatithe defendants. were 
thika "t erants. ts Was: ‘made’ for thé first time, in, the written state- 
ment im the rent: (Scé"T'incowrie Dutta's answer to question 84). 


i” 


—'ügonpbr arg wod podo, Ht s 
On both’ the grounds mentioned above: the tenancy in 


questiontiscnot: a thika (terancy.c; Consequently: the/ High Court 
has jurisdiction: to try the, suihea su, ot -roedi 


e Vagtée with! the! order ‘made: by. my jehrned brother, ° 
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Tincowrie Dutta 
& OTs. 
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Mukherjee, J. 


BB, 


Civil 
1960 
won jan) 


April, 11. 
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nd WAY THRLS x deni eeu AL, qneu ti SUD asl ‘ [1961 
d' hye Ga tube E | EAF anta Jawa aa, 
| | . qi, RULE, | 
m Ut ipe, xw RET AA bas 714 edt ya 5 ES FO a bv kart hy "T 
atl Pya 7 Beer E oet te, m i ot DLE A "4 ’ i D gum E 
« Before the Hon'ble Mr, Justice G..K. Mitter. 
“Ya, dr MEE ee ay fag ey eit / ipit) y Y s as a 004 ta “Oly 


Pory . 1 B "i Es . 
Day de D ] l T' if j^ id 0751 ! 4 ^ E !] E RYE Ao e 


OM PROKASH GUPTA & ORS. v. 


+ 1 T . 
TE > > l r vie ` unn * PL ES a, 2.44 ze il 


' KAMALA” CHARAN' BHATTACHARJEE, & ÓRS.* 


.1 Ot? E 7 4 


Construction: ‘of Statutes; rules of-—Bengal Municipal Act, 1982 (Bengal Act 
XV of 1932), Sections 24(3), 56(1) (a), 56(2), T A d election of 
commissioners of Municipality; time of general 

election ‘within time: prescribed» under. . Cn ae (a) ‘or ex- 

tended under, Section, tate aoe or directory - Position of 

Commissioners” when ` venei! election nót held within prescribed or 
! lextended time--\Constitution: of India, Article’ ae ‘writ 

, 0f, tfito be issued against such Commissioners.. ag KN ON ma 
"HA! statute: isi to. be’ construed: as-'a: whole: >In EU 'different sec- 

tions of the Act, the whole scheme of.it has got to be looked at and c 

sidered "Effect must be" iven to thé. plain’ meaning- of the ` words 

the ‘intention of thet Législature . has m to. be. gatheréd 'as a whole.: JAN 

Act is, not, to ,be; construed, to, meet the exigencies of a particular set of 

circumstances which probably is Was not foreseen at the time of its enactment. 


ba a ig 35 icu Ms sf hs hu uit 2tb: 
The: purpose, of the E: MELDE orne body of Qom- 
missioners ‘is to elect. its ‘Chai ‘hia rman ae pce din rdinarilý ‘su ection’ ought ‘to, 


take place at-a‘meetingt to be! 'held ‘within 80) days:from the date! of publi- 
cation , in the official, gazette of E _pesult of: a general, election of Com- 
iüissioners ih ‘the Miunicij Legislature Nn alive to’ the pogi- 
bility: of the: absence lofta: nar A a ag a’ meeting convened :;under, Section 
apa) in. which case, less t there was some saving provision, the old bodv 

Commissioners would cease to' hold ‘office even before’ the new body had 
in TU dades for the ‘purposetof ithexAct.-iTt a was .to'lobviate :such:a! con 


Leu, = 1 UHR id A EE AU ik -the, iate b rg DS DES UD 


"i material facts yi appear from the TR ics 


n eof i HOC eeneezo wpe Tro a: O 
wrod Mri Nirmal Chandra: Sen? witho Mr.: Shyamapada Chow: 
dhury—for the petitioner. AE E E 


e MrR: M. Bhattacharjee „with, Mr. Sailendra, Kumar 
Bakshi—for the opposite party. s 
TAa? gn 
The judgment of the Court was as follows: — d 
: 7-27. 
+ Civil Rule No. 85 of 1960.- ©- e e 
N e e 


TUUM -OTIO WAL ATRIA Gg c 


196] . ) HIGH COURT - : 
eaten nd [aco] [.enatf idi Jo salg art saunrzneu v0] 30 
uM ;& d emitter! Jr P Bis is an? applicato! uber “Article! 
or. the “oiya sio alenging the 'huthority'of thé'-rês 
wanda uL 1 to. ib! herein tô kun€êtid | ds “Commissioners tof ` the! 
Bhangi Su Mis cipality. On oti the reliefs aimed ate ‘the’ issue 
aed edt i in'th ine fatik o karah ANM difectif ng tic ndi id respon! 


Civil 


1960 
gau Nm an 


Om Papa 


. dents’ Xé o fo rhéar from) € ofitinüing i thé" ‘Office“of! thé "Com. cal ‘carn 
mission néi OF thi e! Bilia ard“ Mihi Cipality. “A Similar Wrin is No raa sHatice 
prayed ‘for against the ‘Fespondéhts l8 to'2) ie? The District G. K. Mitter, J. 


Magisitite, 94 Pargatías,' The: “Commissioner d the ‘Presidency 
Division ‘and the State of ‘West’ Bn galdirectitig hein to Lud 
duce “he bap z É: i member en A ii the” 


VN jin i TU ad MA: 
administration of’ its affaits” inchiding | the’ pope lop es col 
aha pre elettioi'or the Comlmissionérs; tHe fair division o 


Níübicipit! arva" to^ Gilretént? bo acces aiid’! He Sele 
utilization JF the ‘futids : dnd ‘pr ropérties"6 of tie Müniicipálity. rq 


monol oa hio» zi bug d jh wed Beal C60! nt Daryo enore tag 


basu- The; facts; leading toythis, ‘applicatipn,,are as follows, onan 


DUT Be kespi pondetits tol TB weke acted Corflissibnem óf the 
siitia. At a general election héld'óri “March? 80 1955 üinüer 
due Dróvistous Gee Be Agat Muni cipal act, "192 iow "st 
EUER ét? aani oH was! Haag Map dopa" GA 
e "18, "1088 Lhe Dit Maine Gd March 22/41 989th 
NGA the holding Ge’ ie het generat election M enupvortie 


Rules erative nde" mi Beügal" Manipal Akt, Hoge" Before | 


thé e lactioif cotta" pe feld on “the d boo be Astor dy and 
others Hs (Rate Bayeri of the "Münicipality) 4^ Kul él was ile? DS 
this cort? be Cia "Ra No €i of "1959 E eos 
the nde toD Rolls BP he Weutiapalny for Wied Depulari tê 
in their preparatié Dogg similar Application p desidia m 
vu court by Amulya Ratan Karmakar and Mr against the 
' Corüsütüsióhefs of tie BÁsrhaP Münici cipatityr „Aaa Civi 

No 1799 de Yono Was iied On" March "14, od ase aa 
Rule No. 369.of 1939 was dischifged. by. Sinha J. t On Marc 

1959, however, Sinha J. made ete the Civil Rule No. es 
GE-1959 ‘dhatquashéd thé" lectora UROL” OF Bashi ifia Muni- 
, capality! “THe 1eithdd Judge Heallda Hig Order f Civil! Rüle 
"Nu. 369° BE1959 bir the arte date. POH Neate! 708; 1959? How. 
ever, his Lofdship issued an injunction in Civil Rule No. 825 
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ivil Rule 


38 — THE CALCUTTA LAW, JOURNAL [1961 
= wie tes oie 
Civil of 1959 restraining the State of West Bengal from publishing 
1900 ^  the;resultsrof. the, election. of the Bhatpara, Municipality i in the 
ae Calcutta Gazette., The, election ,of. Commissioners pf the f Ris 
Om"?Prdkash para :Municipalit took place on. March ; 22, vee at which, h the 
PE of; respondents, H, to, 15 came, out Successful. On S eptemBer. 14, 
Kamala Charah 1969 Civil Rule. No., 369 of, 1989, was, made ‘absolute by inha. 
ga ttachar jee Oe les and Civil, Ruled No, 895.0 f. 1999, was discharged., , The result 
G? Ki Witter? J. was that -the Electoral. Rolls of; Bhatpara,. Municipality, b bei ng 


"E tra 


wu 5 o quashed, ~ the election. which had taken place, on, March | 22, 





th 


1959.. . became, abortive. | There, was some, correspondence 

between the. District Magistrate, and- the Chairman of the. Muni. 

cipality, | betweerl ‘September | 18, and December 11, 1959, ; which 

goes to, show that some persons | were of gpinion that the, ‘old 

Commissioners of the: Municipality, ; were continuing in the office 

i ^ and. accordingly. an. Ordinary, meeting of the commissioners of 

the “Municipality, was. held on December. 13, 1969.. On. anu- 

ary 4, 1960 the respondent, No.. I! one of, the commissioners 

elected in- ,1955, wrote letter. to. the Chairman of the. “Muni: 

cipality: to: the effect, that. the, term of the, Office of the com- 

missioners elected i in 1955 had' expired and they could no longer 

function’ as such: On January''5, 1960 this’ Rule''was" issued 

by, Sinha J: “On, February .9,., 1960 , the, Additional District 

! Magistrate. issued, a: notification, fixing. October 23. 1960. as the 

date for the-holding,of;t the election of the, commissioners of the 

Municipality. : Some of; the commissioners. of, the Municipality 

attended the: ordinary, meetings, but. others (took the ,view that 

they were out of office and could not function as commissioners. 

Om March , ‘11, . 1960. the Additional District Magistrate , fixed 

November 27," 1960 as tlie, date, for: the election, Of. the;.com- 

P provision of; the, ` Bengal, Municipal; Act. the persons “who 

T ere elected as, Gemmissioners jin, 1955. can, continue in: office 

pil the, holding, Of; the next, generalyelection 53 wp dive TEJA pì 

WW? Biisser radhia tate a Ga ead rebus vd Jaan euh 

ol in Order; to, answer Thin question quite, a numberof 

sections; of: -the Bengal. Municipal | Ast. 1942,,will -have.-to þe 
considered, n They, ATE ag; 1 follo IOWSATD sno QBOT lo COS 6. ond 

URS MAE SHU For) eris s insite Drs [ nilitio "52575010 eC] 


cadens subsection; (34) rof. section, 3, "t Municipality B; means , 
anyr place, in which! the Act... or any, part, theréof;-is in, force. 


Cita 


Under; sub-section, ;(68),yof section, .3 ‘< year ?.- means „a; year 


Jc ofa 
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# 
. e e 


1 


* * 


HP T, MALAJO, 2 MIDI AM ni 
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196 HIGH COURT 99 
ju Teds cnubupóirur vgs Yo gzdoizuiuo0 tT DC Ws : 
d Ii. «T A [| an’ Civ} 
begi ihing” o ( i S Ha diy 4 "GE Ap n Unde gcion edy the Civil 

POR 7 ` CN } ` e | eit T a. 
S e V nt ‘may YU by no Otific átion, ' declare its! i ntention 19 1980 
f at fat Cdp wi ly ) ot L A AWI 1 ye 
constigite ini town 7 p. nm with, br excliéive OF any railway na 


yr Sn ^ 


station, vi o s d i; br Dalang i the Vicinity’ of ‘any such Om Prokash ` 
town $ nini sali ity un "sd. the Act "Undér section aby be UR 
hair "Gi thé" town o2 lotl" iéa "i" respéct?or which “a Kamala Charan 
notification has been published under section 6 my," if the 1 Bhattacharjee 
object o anything contained in: the notification submit his G. K. Mitter, J. 


objections’ in Writing, M t e" State “ Sovernm ninen within” ‘three 
months from the daté of ! publication! Uundet séċtion g the 
State Government, wr notification, after considering any 
monis "Baiil. p Vr or" any specified | ya thereof 


à municipality: hander’ iid "Set "Under". section 1 (dy ^" thete 
shall be established u d municipality “a a "body of" Coti- 
missioners having authority overi the municipality and consist- 
ing of such number of Cohiihissionei, nor being morë” than 
thirty one less than nine, as the um Government may Specify 
pe ai fl ist lid dhe tiibiipality [a sd Com. 
t fogal (Tug. diy corpora Tie by hg (ador the’ m d unt 
cipal cemmisionen of the place by iron WARP ai 
Munici perpetual succession and a 
mráan lin Ei LS a d GA.” Under 
section Monde d ra iqners shall be elected in the manner 
prescribed.’ Sec í 848 HURA RE AR Ee (ii i 


81521 (AY? The valle gerleral lection SE CUR “oe i 
upa Mi. he “hey PHPH We fa ‘iin Hane à ria" 2d TOvistots ans ole Vad 
ae NG nanak? li lette? Gilet Mos MT a die UE ipe homot 
^ IOD f oder d rni prem. on ti vr0UO0l2eUico 
(3) General elections of Commissioners shall také''plàc 
beford! the €xpiratioh of "tlie! térni of the- Cosiiissioners imde 
su b'sectión(1)' or»süb.s&ctión(b) Of! séction 766/248 the: Case! riis 
b&^aríd oti gich da cas viu pubes e Magistrates may?-fix fot 
each municipality in his district; rims 


(1) “ay, dd TM HEEL AL RU lo mo ol PG) 


METE Mc tions, 1) and, appo num en Ja aga ph pte Hum 


e edid in LT PE. held and made. ah such "thi aay fm ibe. pres 


A ccor rda ance ce With ,the proyisio ons of; thi PNE 8. Acts. lo PIE 


7 ; GOZD ed ninronp 


e Sertion 45 lays down: — 
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ban’ 


Kamala Chaian 


Bhattacharjee 
HIE a e 


G;- Ki 'Mitter, J. 
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ho M 

"( 1) The humum of every municipality shall at 
a, meeting. to. be held within thirty days from the, d ate of t the 
publication ; in; the ‘Official, Gazette of the result. of a “general 
election of, Commissioners i in the "Municipalities, oF Y where Com. 
missioners -are, appointed within. „thirty ` days, from the dis, ef 
publication. of the, names, of the perso) ons appointed, eleet by 
name in the prescribed , manner sone of their. number to be 
Chairman: , y, en 


306 Y: 


. í t . . 
“Lan! it i nal pU po a fe iat ge U 


21 TE "ita rant EE " ER , 


> Provided that the State Government | may extend. the period 
of: thirty days by. such h períod as it thinks fit, . MM MER 


"Ore Wr a pt vee ry a 4 ^ fln 


(4) The meeting to, be held under ‘sub-section (iy, shall 
be convened- by the oa Seven clear gays. ‘notice shai] 


'd 


n - 
be. given s the vacan d ew qq. qo Tus. a ae 
AME PAR CMBR SB: I Aak at 
A d: 50: ag, down as olov BW Tw 
ZUM JI NANG ‘ rf jii 


7 “The names of ‘all persons " elected. or sted as Chair- 
mah, Vice Chairman OF, Commissioners, shall. be, published, in 
the, Oficial Gazette,"- oe 


ak Ct Awe rf ! pal UI 4 !3 
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(p accu AME E I ME: pila, uq Che 51 Lsa 


re, relevant, portion of section 56 provides as fo follows: — 


bad 


pus E Exi BIFA yl. MTS en RAP onu 
*(0) Except as Otherwise provided. in ‘this Act. ; E 


^ "t[or 


^ 


V(3..A emmpissionen, d *** shall hold office 1 for. four .years 
commencing ‘from ; the , date ‘of, the. first meeting. of. the. newly 
formed body... of ; Commissioners. ` after, Lr» „general ‘election, of 
Commissioners in the unicipality at which à quoram is 
present y, ades erato an Y as de uni a KN 
4^ (bh. Ani;elected-Chairman and. a; Vice Chairman shall, sub: 
ject: to.,the. provisions ,of; section 59,; hold. office. for such. period 
not exceeding;four; years as,thejState Goyernment,may in,each 
determine; Nah cud ar rajat itr don 

e The term of four years referred to in sub-section (1) 
bhali be held to include : m ortión which may efipse between 
thé exj pi t loei said folit years and: tlie “date òf. the” first ‘meet- 
ing of thé'tiewiy ehea dido of 'Cóttini iones ‘at “which a 
quoram is ban 


^ 


— imn) eae CEEA «© 


| 
e e . r 
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. 4(6);. The State Government, may, extend the,term of ;office 
of commissioners .oft a municipality. for,a period,not exceeding 
one year beyond the term of four years, provided by clause (a) 
of sub section(1), if in special. EES 'to. be specified in 
the rfotification it so: thinks fit*. | J. . 

* o 
| Section 552: —' If; im the. openion, of the State Garenne, 

the Commissioners have shown their incompetency, to: perform 
or have. persistently made default -in the: performance’ of the 
duties imposed on them.by or under this Act.or by any;other 
law, or have exceeded, or abused; their, powers, :the State Govern- 
ment may, by an order: published, with, ,the:Teasons,for making 
it, im the Official Gazette, . direct that. a fresh general. election 
shall be held immediately of persons, to be Commissioner and 
from the.date on ,which the result-of. such new ‘election and 
appointment ,of. Commissioners. under section 26, if: ary, .are 
published jin. accordance with the provisions of section 50 the 
former Commissioners shall,. unless they ‘aré. re-elected or re- 
, appointed for the purpose of section 26, vacate: their: offices; . 


- ls i ' 


Provided that: the tenure, of office, of the’ Chairman. of the 
out-going bodv. of ‘Commissioners:shall;continue until ‘that. office 
1s vacated jin. the manner provided. by, séétion 69." © =: 
Section 053: “If in the opinion of the State Govern- 
ment, :the, Commissioners: have shown. their, inconipetericy to 
perform,,.or -have, persistently: made. default: in ‘thé -performance 
of the duties imposed on them by or under this Act or by any 
other. law, .or- have exceeded or abused: their powers, the State 
Government may,- by,ani order : published, within: reasons for 
making it, in the official Gazette, declare such Commissioners 
to, be incompetent,; or-in default; or.to-havetexceéded:or abused 
their Powers, as the case; may ; be; ands isupersed: „them .for «a! 
period to be specified in' the order: 

pboulparmtintt oft 10 2D00í6614g J ud? sni atot an 
. aProvided, that; except in case; of misappropriation: of muni- 


cipal fund-or persistent; default, in: the, performance of dutiesipy: 
the Commissioners. thé,State: oGovernmeng. sháll- hot: ordinarily 


exercise power under this section; until action has been taken 
under ‘section 552."c ;;5^ 5 oa ELITSE QT be 
Section: 564: 2 ve f Y^ ii i A e B ec T ! 


Kamala Bard 
. Bhattacharjee 


^ —— 


G. K. Milter, J. 
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Givi) aye "When an order of ' süpeisesion dn been passed ! under, an 
< 1960 section 563, ‘the - P NE consequences shall erigüé: — ii.) 
TN. B. Er EN data E ydp vd DERART p IET 
Om Prokash. < (aj: ~All d Commissioners shall) as from thé dde OE the; 
ke a ors. order vacate their offices as such Cominissionets *" 
Kamala- Charan . ee 
a a --(b) All ‘thé powers and duties: which ‘may,.. under the pro- 


G. K. Mitter, J. visions“of this“Act or ariy other Act or'any Ordinance or^any 
-Regulation, or any Rule, by law; order, notification, ‘ot 'subsi: 
diary legislation made under the provisions of this Act-ór' such 
other Act or Ordinance or such regulation' be’ exercised) and: 
performed by the Chairman and: by the Commissioners whether 
at a^meeting or otherwise shall, during the period of super- 

< session, be exercised and performed by such person or persoris 
as the State Government may’ direct; Provided that when ' the 

State. Government' direct more ‘than one ‘person to exercise’ 

any powers and perform any duties it shall, by order; allocate 

such .powers and. duties between the several po appointed 
in such.manner'as it thinks fit: < 1>. A l zt 


x Provided further that the State Government shall fix the 
remuneration of such person: or.persons, and may direct: that: 
such remuneration: shall,’ ineach ‘case, be’ paid from thé Muhi- 
cipal fund: m 


^ z ' 4 " x 
lapine n E d ' ti va ‘apd p 2a 4 1 foc oa 


D (e) Ally property ‘vested (in such Commissioners shall, dari ; 
ing the'iperiod of supersession, ‘vest in the’State' Government. a 


^ KA i 
Per pepe ge ie T SEO SR ebore qu, gi Procter) wi 


(c) “On the expiration ofthe period of supérsession speci: 


- é 


fied inthe order, the State Government’ may—_ auo : tS, tk ia 

ae ae I T a be EL JIN pla uoa Cà pojata 
^) ededed: the period: of supersession 'for such ' further 

: term tasijt. may: y consider: necessary, Ore Co hag l 4 Lr 


Hy ad de dell qe Bete dus 
(ii) reconstitute the Commissioners of the municipality by 
a fresh general election. and the persons: who: vacate their offices 


unjler. clause (a) of ‘sub-section; (I0) shall: not be deemed dis- 


guane for erection qr spent -under section 26, or ul 


(iii) reconstitute- tlie Conirhissionérs of the minicijaltó 
by appointment only for such period as it may consider neces 


e ` e. 9 e 
* a 





e 
1961] i* ^^ HIGH COURT: | ¥! 
1 * ] - 


"out Seem 
ary,and,the persons who vacate their offices under clause.(a) of cavi 
sub section, (1) shall -not be deemed disqualified for appoint- 1960 
ment... po uut Gy dum. ge Go ek on ON. Van o x. A e d ban and 

° i ; We wie: Oe Pi a ee ee ~ * Om Prokash 


wg ME EE Ma T TEM p 
' Provided that the State Government may, if circumstances "Pia & ors. 
permit, at any time’ before. the expiry of. the ;period. of .super-. Pn un 
session ‘take action either under clause (ii).or clause (iii) of this gn 
sub-section.” -" Wu ae OP (i5 1] G. K. Mitter, J. 
" | 1 Ee, D | | KA : i 
,. Under section ]15..sub-section (2). the Commissioners ‘of 
the Municipality:-become, a. body corporate having. perpetual 
succession anda common seal: The ‘Corhmissioners do not 
hold their office for-life and have to seek election at well de: 
fined intervals. - Under section-24 sub-section (8). the District 
Magistrate, has to fix date for-general election óf-Coinmissioners: 
every four. years, unless their term of office is: extended by the 
Government under'sub-section (5) of section 66 in which case 
such elections ‘are to take-place a$ early as- possible before the 
expiration, of: such term.» Section 56-sub-section (1) provides 
that a Commissioner is to hold office for four years. commencing 
from the date of the first meeting of the newly formed body 
of- Commissioners after à general election at which a’ quoram is 
present. The purpose of the first meeting is to’elect-a Chair- 
marr.of, the, Commissioners of the Municipality: and ordinarily 
such election ought to.take place at a meeting to be held within 
thirty days from.the' date of the publication-in- the Official 
Gazette of the result of. a;general election of Commissioners in 
the Municipality. -The. legislature was alive: to the- possibility 
. Of the absence, of a;quaram:at a meeting cónvened under sec- 
tion 46 sub-section _(1)5-in,. which case.. unless: there was some 
saving, provision the old body of Commissioners ‘would ‘cease’ to 
hold office; even, before the new body had met effectively for the: 
purpose. of.the Act, Jt--was to Obviate:such a contingency that 
section 56, sub-section’ ;(2) was, included. in the. statute. : Under 
this:sub-section „the term of four years may mean’ something: 
more. than;a span of four successive .periods ‘of 365 days eacht’ 
This, sub-section provides that-the term of four years referred 
e to.in sub-section (1) of section 56 must be held to include: any 
period. which’ may clause, between the. expiry of thé said four , 
|; yegrs and the date of the first meeting of a newly.formed body 
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of: Commissioners at »which^d) quaram “is present. Although" 
general electionsare-to’ be Held’ within four years from the -date 
of the first meeting of the newly formd body of Commissioners' 
after a general election the State Government has the power to 
extend. their term ‘of. office for"oné year’ The outside limit of 
the term of! officeiof the. Commissioners can therefore be only five 
years trom the! date"of the first meeting of: the newly- formed 
body of Commissioners after a general election. The Act does 
not seem to me to contemplate the possibility of the term of 
office of the .Commissioners spreading over a period of more 
than five years.’ It was'contended on behalf of the resporidents 
that this is‘not-so if:full meaning.is to be given to sub-section 
(9y ofisection 56. "It was argued.that if for'any reason a general 
election produces no result the term of. office of four’ years 
mentioned in ‘sub-section - (1) -of . section. 56 will: include’ any : 
period beyond the expiry of four years so as to take it 'up to 


. the. date: ‘of the first, meeting? of the :newly formed “body: of 


Commissioners who may !be:elected at the next election validly 
held. ‘> Í; see: no reason: to ‘hold that section !56 sub-seciton. (2) 
must ibe. given «this uncalled: for construction! 5^ s :' ^: UU 
sunl pomas} ofai vlr oce sey del Mili ya oe Ot chp 
i wArstatute isto bevconstruéd: asa: whole. ^ In" ‘considéring’ 
different. sections: of the ct! the Wwholescheme: of it has got to! 
medi ud words sed: ithe: aOR COS of the ‘Legislature’ 
has got to'ibe'gatheredilas.a whole. “An? Acti ig not to^ Be ‘con: ' 
strued) to imeet:the exigencies i ofa particular ‘ser Of circumstarices’ 
which, probably was not foreseen! atthe ‘time of! its-iénactment!' 
Refererice:;wasimade tor sections 552''to"'54!:0F' the! Act under’ 
which the State: Government his!‘reserved ) to “itself ‘powers Ito! 
meet emergencies: ‘Under "section : 562. ‘the ' State ‘Government’ 
is, empowered, toldirect arfresh general election" to! be’ Held’ if int: 
its opinion the: Commissioners have ?shewn their inco petency' 
to;perform or shave !persistency made defáult'in the! performance” 
of duties imposed on them by or under! thé! Actoriby ‘anyother’ 
law..or have exceeded» or.abused: their powers: "Tt: was 'süggested' 
that the,old. body: of €ommissioners had’ abuséd their ‘powers “i in! 
failingrto make the. last general: “election: éffective: ahd thérefore: 
the, State. Government» cam act -under 'séctioti'' 552. Iw" myi 
opinion, this; contention ‘is unsound... Section 652 can! only bè 


f 


L ` 
1861] i , | ^53 nig? COURT AY TNI 45 


bróügHt inté"plap'when ‘the Cothini@iotlaik are guity'or'aBt4u]?! —— Citi 
or are ‘acting ! in^exceseJófeitHeim powerk^or are'ábusip théib^ 1980 
powers: iHe preparation f' Blettotall Rolls ini itfégülar way’ ds’ ba Troad 
has ‘been: done' in. this cage ‘Cantiot bé'said! tóàmout to any such’ Gupta -& ors. 
Act!]® Bur thé like reason: nó ‘suipersess siori of! thêl comission ers’ Kamala’ Charan 
can bé made!tinder''séctidh'’552 6f the Acc! |In this application ‘Bhattacharjee 
itis not'really to' considét" thé effect “OF ‘Section’ 552 to 554 a’ o. K Miter, J. 
s 5 || V. Xov : T f fta» tar NE! 24 ana Ton" i ? 
the: Státe Government. has not ‘purported’'to éxefcisé any powers  * —'- 
under the 'said sections ^i^ Tee o5 606 cr Doinennb feta eng à 
"yh, ery 
The first meeting of the body of Commissioners elected in 
1955 took place’ on ‘May'21'of that’ year! “The’Coinmiissioners 
would: therefore hold -office ‘until: May'21; T959." The” eneral’ 
election of the Commissioners was! held ^on "Marchi 22, ' 1959: 
It had alb been’ done according. to’ schedule ` The résult'of' the" 
election would !have been?! published’ in thé official "Gazette" bý" 
May- 21, 11959`or very!soon''theréafter and the old Body of Coni: 
missioners Would sblavé' Held’, office“ until "some dàte"in ‘May? or 
June or 'even inuJuly' 1959! when thénêw ‘body’ of Conirüissiótiers' 
wouldohayè met.:'It was ’only"thrdugh"ai ünfortüHate trm of! 
circumstances’ that" thé) new lection became? frites, "AY due" 
Electoral Rolls liave! gow tóíbeoprepared Afresh will! proper de” 
tails! under''eolumf Alt g'su&hvprepafation is bound tto take” 
time: 0 Keepifig! tht? in wind !'thét District" Magistraté^ of 941 
Pakgana’ !Has'lfixed I Novembeg! 27 org gn! ak di dart" gor RE 
election! of «the? Cótrhnilssiuifeny! of tlie! Bhatpard^ Munticipabty:! 
We 'are'not' concerned: With cdie^questionb^to' where riae dab” 
tion !icar!beztHéld “on! the" onthe! date Heed Bur thé histor 
whether the’ old tomittiissióners'Cati -still* BE 'éfedted'as berg ii 
office 'ündeb'sdcádm 56 yap ectión! (QWoF HEHE Aces OVE o! Sum 
ana od) si To sdai? £d Jannah Jo mlah ois awis 5065 
u. W was sganuously argued that the plain meaning; of-seetion.; 
of sub-section (2).is that if for zany xeago, aq: valid, glection 
is Held within four years as enyisaged, by,the, Art inj normal, 
circustances, ox if. the newly lected Qommissionen cannot meer 
' effectively, within; that. timer this, subsection, would) secure, the, 
' tenure of the Commissioners so long as the new body was not 
elected and; as effective megting ofthat bodyiheld,,,, It was urged 
that the expression 5 shall, be held to,include/? occurring in, that 
sub-section, iscong of wide import and.is not necessarily. limited; 
t6 a year o» more. This is to my mind would be an absurd 
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interpretation: in the light ,of what: I, have said, above. 


for more, than a year, beyond four years. Such term. of, office: 


[1961 


Under 
sub-section (5) of section.56 even-this. State Government, cannot 
extend the; term of office of the Commissioners of a municipality - 


can. therefore. never, exceed, five „years, but..the interpretation 


| suggested might,lead to the term of, office being enlarged to six, 


Bhattacharjee .Or seyen, years or even longer. In.my view this.certainly was 
G. K. Mitter, J. not the intention of the legislature and.the term of.four years, 


e pm ka 
4 M e * po pye I), M Vif, tos 


-~ 


was never intended to spread over six or seven years.as.sug-- 
gested 


Reference „was amade to the Election Rules: amed. waded 


l the Bengal: Municipal Act, the scheme of which was that'the 
District Magistrate hadi, to take steps seven months before the. 
expiry of four years mentioned in section, 56(1) for the -holding 
of a general, election.: It was, therefore. argued, that. Govern-. 


ment had to make a choice whether to.hold,an election within 


four,years or to prolong.. the .lifqd of .the, elected body under. 
` section, 56 sub-section(5) to. five years in which case action could 
be deffered , for some time after. four years. It was contended | 
that once the State. Government,,makes the choice. of holding . 
an election within: four years it could .not, resort to: section -56 
sub-section (b). I see no. reason), to hold that. Government's 
powers are so limited., ,Except in special circumstances, Govern: 
ment would probably. determine that an election should be, held 
within four. years but if- before the end. of four: years it became. 


apparent: that, the, election. already held may. become abortive 
there, is, no, reason why, Government cannot-prolong the -tenure 
of office of, the . Commissioners suitably and, if necessary, from. 
. In this. 
case after the. delivery. of judgement by Sinha, J. in the case 
of Basirhat- Munici pality and the yecall ‘of’ the’ ordér made in 
Civil Rule No. 369 of 1959 it (7) should not have béen’ difficult. 
to- visualise that ‘there’ was every possibility" of the' ‘Electoral 


time to time SO as to allow: a fresh, election.to be held.: 


Rolls of the _Bhatpara “Municipality being ‘quashed and action 


could probably have been taken under section 56, sub-section (9 


myer tas EM VÉ y 


re was argued that: if it "be held- that the Comthidsionets OF 


Bhatpara ‘Municipality are ‘no longer i in' office, serious difficult 


ey) a} 


les 


BE arise'in the administration of e affairs of the Municipality. 
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1961] . Wes “irisi ‘court’ ^7" Schr 
I am quite alive to thé fact that $üth à situation must arise 
but that is no reason why I should interpret the, law according 
to its language and its ‘plain meaning but to give the statute a 
construction which will ,ayoid the difficulty. The law is as the 
legislature has made it. A statute in neither made of some 
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VS. 
elasti? sabstance ‘nor can: it change’ its colour liké a chameleon. Kamala Charan 


Its boundary cannot be widened so as to meet a new situation 


Bhattacharjee 


which was not foreseen’ at the time. ‘when it was enacted. If it’ G. K. Mitter, J. 


dies not meet the requirements. ofa particular case, it is for the 
legislature to ‘amiend “it or altem it so'as to provide for con- 
tingency not foreseen but ay to arise. MEE 
`l 4 5 m 

It was strenuously, argued that section 24 sub-section. (3) 
‘was not mandatory but only directory, and that the use of the 
word “ shall” did not- necessarily mean that ‘the ’séction was 
mandatory in character... Tt was argued that if it to be held to 
be directory only, then the, difficulty which’ has ‘arisen. in this 
case will disappear. In my opinion, ‘considering the relevant 
sections ‘of the. Act’ section 94 sub-section, (8), can. only”, be held 
to be-mandatory: otherwise ube ton: (2) ‘and’ () of section 96 
would be superfluous. S Wes 3k eda. See wes Wr 


in r 
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The other, point BOUE the’ introduction’ o£ the. "system! of 
the’ single member constituency in-Bhatpara’ “Municipality Was 
not seriously.,pressed and ,I,see, no ‘reason Why: Government 
should be forced"tó: introdüce' the: system unless it thinks: ht 
to Go so in. ae gabe o£,the ees jer mune 2 a <p 


4 ^. pera AR S EM SIUS 1 A P P zs 23 (Ha ! 3 " 


re 


Ë must P that << respondents, Nos, 2-16, Vat condéa 
to hold’ the office of commissioners of the Bhiitpára. Municipality 
and make the; ‘Rule. absolute with regard to “prayers (a), (by, (c). 
(d) and (e).of the petition... “The. Rulé as. to: the introduction 
of the single member, constituency 18, discharged. | There, will 
be no order i as to costs, Ei 

Mee nu CUP Ig ta so SAN E kaa un. dE 
“Let the opeiation of this order remain stayed for a fort- 
night after the reopening of the Court’ after thé ‘Eastern holidays* 
as prayed for. | |. ga 
a ] te J * 1 


Rule made absolute no order as to Costs. 
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ORIGINAL CIVIL. e he 


if "at ong e € T I i "ed 
todat os as ke oe ro zx o. Va rs er NG { pk pe CEU. i yf] ogee 
Before Hon’ble Mr. Justice Datta. 
Par we me, eG a ie Mes Cc mee me FM TRO ea. oues de a 
J'Y UNION OF INDIA: | cunas 
Los 4 I 1 y eae iA Vs. f hà 5i ' un TE be 1 


r 


004 oao 6 HIUOD KISSEN & CO, LTD.* <le t 
] TER TENES ad 1 >a : € at a? ' À ! n t La 3 i ! Vet | 
Procedure—Dismissal_ of Defendant’s, application for extension of time to, 
‘file written statement—Defendant’s right to defend by cross-examination 

. of ,Plaintiff's witnesses.and by argument—Conflct, if any; between Ch. 
IX, R. 2, and Ch. XIV, R. 3, of Original Side Rules of Calcutta; 
High Court—Defendant’s ‘right to’ defend, sf léarned by res judicata’ 
by reason of dismissa} of- Defendant’s! application for. extension of time 
to file written statement—Application under Ch. XIV, R 8, of Original 
Side Rules, if to be in writing. | ; : 
Rule 3 of chapter XIV of Original Side Rules of Calcutta High Court 
does' not méntion that the application! for leave must be writing. .: Hence 
it may,be an. oral or written application. The fact that the, Court may 
under, the Rule allow the: Defendant " to cross-examine in person the 
Plaintiff's witness! where a suit is' heard’ ex-parte : suggests ‘that ‘ordinarily 
the: Court will act, on: an: oral application. Unless there, are special reasons, 
the Court should not insist upon a written application.” , ., 

DE UN pa alijs kho NANA LI, fis Pv odd 
. Rule, 2 of Chapter IX and Rule 3 of Chapter XIV arise at two different 
stages in the! progress df à suit and ‘under two different'conditions, and deal 
with, two différent kindof rights; to defend the suit." In Rule 2, of Chapter 
IX, The Defendant has an' unqualified right to defend. In Rule 3 of 
Chapter XIV, the Defendant has no such unqualified right; his “right to 
defend demends on the discretion of the Court. ‘The taking away of thc 
comprehensive right under Rule 2 of Chapter IK does not extinguish thc 
limitéd? right “ander Rule 3 of' Chapter rv: Cotisequently''there ‘is no 
conflict: between: these - two : rules. ., X MEI Gg ode CENA. CS 


" ^ Die -Defendant máy ifivoke^the' aid ‘of /Rüle'g of Chapter XIV even 
though; ñe ‘may not’ have "filed; his. written ‘statement within the, prescribed: 
time. ari i. s ae 
The failure to get an order fox! eXtension of time, tó' filé his? written 
statement places the Defendant in the same disadvantageous position as he 
was in when .he falleg to file the. written statement, within, the prescribed 
time: "The: suit still! remains’ liable tol Be placed ‘ds! an''ex parté!suit for 
hearing; and ‘attracts Rule’ 8, of. Ghapter, XIV when, the suit appears, for ex 
parte hearing. The order, of dismissal of his, application for extension of 
time does not in“any ‘way’ afféct the' legal position’ of the! Defendant. í >°- 


i ADheré sist no) questions of re& judicata. iiio oc) Jo ^5 
ohaterti. sdb: mH aor eft pure nf at 

“The material facts will appear from the Judgment: — 
2n P 0l th Habre ac ad 


R. C. Deb with Mrs. A. Sen Gupta—for the Appellant. 


- y . LI - - 
pdeecp esl Teese hute O adio OOo pu Sog E 


Tyres, G, 


e „in [Ajit Mukherjee—for, the, Defendant. g orayt ug gars pn 


fiz b r " 
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The judgment ‘of the Court was as follows: — 
*-Suit. No. 1959 of 1957 and. Suit No. 411 of 1968. 


= Led 
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1961] HIGH COURT 


Ex TES MEME, RIAN Ep o TEES 


Dutta, d.: : 





~The Court: This Was, a sulit. filed by. the 


found due for interest, costs. and for further or other reliefs. 
D 174 ai ' Lx QUÉ . t 2, f vi IP d : 


The suit appeared. along with an analogous suit in the list 
on the last: Friday. On that dày: Mr. Ajit Mukherji, learned 
cóunsel appearing for the ‘defendant’ submitted that his client 
should be given leave“ under Chapter XIV" rule 3 to cross- 
examine the plaintiffs witnesses and make submissions on behalf 
of his client on the grouüd that he would'be'able to demon- 
strate by cross-examinationy that the material’ averment of the 
plairit are unfounded and/or that the 'élaim is liable to be 
rejected on legal prune Suus Desa was Opposed: 


rÒ 


of Mr. Mukherji’s clienti but as Mrs. A. ‘Ser’ Gupta; learned 
advocate’ appearing for the defendant, wanted | time to’ further 
cónsidei the point, I adjourned this' suit ‘and’ thé’ said. analogous 


13 


suit A En TT " qoe d t, Hu Dont pu TAA 
(his suit Appears. agan e Thos m oa 


Mr. Deb, learned counsel with Mrs. A, San [s appeared 
for. the ‘Union of India today, ` "e 


i 


The xelevant facts nécessary to ‘appreciate the points can- 
vassed before me are FOE as ONE 


On: the 19th March 1958 this suit was, filed by Hic: Union 
of India, against the, defendant. uv 

On "T 10th June 1958 the dendi: as entered appear- 
ance in the suit. , The defendant however did, not file his 


written statement within the date, prescribed. by the ane Court 


Rules and’ mentioned in the’summons, | |, 


Y, f H l [^ , 
"à e EC iT B Pet. SON ! jo 


“Thereafter on the Tth: -March: 1960 the defendant made an 
application; before „His Lordship Mr. Eun Ray for extention 
of time to file written statement... ,4 4, cit. o4 : 


e i. of itor LA 


1 


i 


'On iliac: dav I was nma to make the order: in favour’ 
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Civil | | On. the 6th April. 1960 this application for extension. of 
1980 time was dísmísses. , Thereafter the suit appeared for c pede 





hr mo 
hearin befor : | 
Union is India 8 * jer a : 6 i P Y 
4 "E ae As i f kb a ELLE T ihe p? || 
His Einen & The relevant rules of the Original Side are as follows.” 
Datta, F. vg er wo Ae. ake EP qe qi gp cedrus Int quoes ias ui 


„i Ghap. 84r. 27,— vo “No written statement; ofa defendant. 
shall, be, filed unless, an, appearance, has; first.been, entered, . 
M - "No. written, statement, gr, voluntary, statement, shall, be} filed. 
after the, time, Timited., for, filing,the samej;by, the -wnit:,of, 
,. summons; or anyrrule. or any order, asthe, case, ;may., be. 
; has expired, except, under an, jorder, abtained.;by summons. 
.i in Chambers taken out prior to the, expiry, of; such, time.’ i, 
a GEM aa MANI, UC D KRA a WK fon ona TER " "X 
Chap, 14 r. 3:—“ Where a suit is Bod ex-parte 
,, against .any, defendant such, defendant, may. be allowed to 
,crogs-examine, jin petson the plaintiff's witnesses, and to 
: address the, Court: but unless the Court otherwise speciallv 
. Orders, evidence will not, be received .on his behalf, nor, will 


; he.be allowed the assistance of an advocate or Attorney." 


ENS 


Mr. Deb firstly contendéd ‘that there’should be: a "written 
application by the defendant, before the Court can make an 
order under Chapter 14 rüle 3 of the High Conrt Rules allow- 
ing the defendant or his Advocate, the liberty to cross-examine 
the plaintiffs witness and make submissions to. the Court, ; 

aoe ie) or Sn ne E oe ae a i wd 

Rule 3 of Chapter 14 does not mention that the apolication 
tor leave must be writing. Hence it may be an oral'appli- 
cation or written application. The fact that the court ; mav 
under the rule allow the defendant to cross-examine in person 
the plaintiff's witness where a suit is heard' ex-parte' suggests 
that ordinarily the' Court will act on an ‘oral: application. A 
written application will add to the costs'of the suit and necessi. 
tate an adjournment, which will in turn delay the hearing of 
the suit. Consequently unless there are special reasons, the 
Court should not in*my opinion insist upon a written applica- 
uon. 'There is in my opinion, no special reason in this case. 
Hence I am unable to accede to the: contention advanced on 
behalf of the plaintiff. e 7 


S 


OD )} p i 
Fond nn). ih akh 


in 
Tan usano BIS URE ys aon 


Mr. e 
TOR Vidi MET E MAU Be TREE BPD 
ahte nded thai “the rig ht of the "dote pact 2s m AW Ue 


AIPIN s O61 n (ains) 


ve already been adjudicated le the said order dated 6th Apri ine x n 


inb 


960 "Whereby , the ,Co "ieu 


c 


ng is b dant or in wid 
lo welll Bay nk or Efod de 2d DN ngin Bor he defenc AG dione QUI Ah, 


end the suit'in any form w Ksoever 1 is 
barred by = feines of res-judicata or principle ‘analogous 
theret, 


EU rin odes vri sib) asd! apo ar Je hes: od. ni 


"yx vu» agm Sl ej loue onde 7. Deb reli p. I as ete 
In this connection Deb ied on Ram K ripal Singh s 

Pariri egy py Ue; xl M hA uiebio ANU idt ) 

rase(1) Rameswar Sin s case : 

iot OB qr rp oa ripeto der 77r HL pul ror ooo Ht, 
Li tetera do € shar dabo onga odan bosunul TANGAN 
rad first nee van is whether this rule Adi apter 9 and 

rule 3 o f Chapter consistent t sọ tha t, both cannot co- 

oh on p Tet ate JAM san OFF el oi a, 1 

exis 


M2149 65 PP NAH np ss! 


The two rules arise at two different stages in the progress 
lof the siit and'ündér"two^differenpcondilions» > i Y o? 


“Tl Belt asd gon sane od caged nog 1I ID) We ? lit 


The two rulétüjgaln deal “With twg:diiféreiit'kind"or'rights. 


aiD Wher a defendant dtily? eritersappéhrance!lànd? files his 


written statement, he is entitled to defend the suit’ in'the widest 
manner contemplated under our law. When the demendant 
A — tlie ^ritten'&taterent: within 'thePpresctibéd: time, 


Fd G^ this^wide^ right: ‘The! defendant However‘ does! not 
se al gg are deed cio su PADAN EAE pose de ANA are 
T y Hu» gdt beh nee tebatan natis c abono te ' 


LO b "Ráfüéswar"Singh's $'"case(1) “Mr Justiec' PU. Mukhar} 
"Obsétved? As Follows!!!) voy 39hl er sed de pura ned ae 


~ 


ul NGNE eter a en EA HOGG I Gru anc oiee wa a dun d 
TE Dag: ‘have notl béer ablerto: peisuade’ myself'to take the 
72, e eW that a^ suit can" only be! defended by-filing à written 
UE Temen ‘of by ?enterih $ àppearancé'under the rules) In 
my opinion, thé'hling "E airittentdtatement is! nottlthe’ only 


Af? y Renga TA Taha ori. rotasqe Hn ni ur 


° DL ) (1949). TER oki 302025. ATR. (88D. ag E NAN (ith, A and, 54 
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e OIF Tis Git ZR IAT! Jood 


ip i: tug the. obs fen d E rs 5 
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way, of defending A a süit. A defendant i in my judgment may 
ably and successfully defend. a suit. against him by cross- 
examination and arguments.” 

e 
Again i in 1 rule 2 of chapter 9 9 the defendant has, an, ugiquali- 
fied tight to defend. In rule 3 of chapter 14, the defendant 
nas no stich | Pnie right, Ti depends. on the discretion ‘of 


Yos i he le fa rio] tg > 2l AN 
the urt. 
ie 


Ld t 
PE M a, pln rey "d arii. fos MEE D aty ha. grani 


In the result it is clear that the two rules are rected 

t tw nn defen it. In th 
PE aper et ORE S Due RE. d, af EN case 
‘there’ is comprehensive right and in the other case a limited 


nght. Hence the taking away of ‘Comprehensive right ‘does not 


extinguish limited, n giyen under rule 3 of chapter 14. 


1 (NE es 1 


1494. 7l Ust eee DU ERATES 4 


[oi (d: 
"Cotisequently. there i is no conflict. between the’ two and. the 


two can and does co-exist, mE 
Co pb 0 A ie um PERE. gae Be Aes gu cen 4 

So it is clear that. .the , defendant may, invoke the aid of 

rule 3 of Chapter 14 even, though he may not have filed his 


written statement within, the prescribed time., .., ,!; 


Hence there, cannot be,any, question of res-judicata un nee 
circumstances. . ho ER doge ane Seis 

P E hn M 4 5s (er iN eie quos ; 

The next, question is whether the dismissal of the, appli- 
cation for extension of time to file the written statement attracts 
the principles of resjudicata or principle analogous thereto, de- 
fendant to file a written statement and defend the suit in a 
more comprehensive manner.. Likewise, the failure :to, get an 
order for extension of time to file a written statement places 
him in the same disadvantaageous position as he was when he 
failed to file the written statement within the prescribed time. 
In other words, the suit still remains liable to be placed as .an 
ex parte suit for hearing. It still attracts rule 3 of chapter 14 


when the suit appears for ex parte hearing. 


Therefore, in my openion the order of dismissal vof the | 
application for extensidn of time does not in any way affecct ° 


(1) ( ) B4 C.W.N. 110 at P. 116. . ii 
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Criminal Whether an impugned publication is defamatory or, not, has to be 
Tim idetermirted ewitltzreferericento ‘ithe! fêbntêntiSand the content vof ehe, publi- 


-1960 . cation. 
nao NABI ent tr die 


Santosh-Kumar 
sihri Chatterjee! Where the first paragraph of the publication alleges that anti-social 
activities are being carried on vid ope in Belghoria, the Pelice are 


dhika $ an ffs dea aragrapht 
P Pod: Uii ti Re ao E tide Ae iat A editt 4o be be dika deed by 
ghoria Congress is hobnabbingtewitH thei:Policer.and:fthereby: Min. 

Si K»Seli, J. nat peel persons are getting shelter and the real culprits are not being 
punished. The publication necessarily implies that the members of associ- 

oa a th ves Or are bed nom Nes eit dpi s are carry- 


ing, e. activi descril paragra t because 
‘the! as tion’ is’ i EIE with che the’ "Police À ENDS Tee Mone, though anti- 
csocial, sare-not being; PI dd aa ni {ts constitutes. an; attack on ithe 
tpputation pf the [amociation, and is per see defamatory. "TET he nsir 


An association of individuals Tidy ^as buch “Be! | défarüed by an ‘finputa- 
tion which lowers the moral character of the members of the association 


collectively. 
toe LE E Red, 0600) aides ad aufi on de doch ade 
fait o2 orth dgu s inito otf Doni tan biw 


When the case is before the Court, it has got to consider whether the 
publication amounts to an imputation on the association or on' the character 
of the association, as such. If it is hold to be so, the petitioner cannot 


escape liability, | for} the roffenge, ; contfhitted!.. Punishment, e ede | {however. 
be inflicted in proportion to the seriousness or gravity of the charge. 
£6 Ub ux 
The material facts will appear from the judgment: — 
ZOIPPETH J^ ZETA 


Ajit Kumar Dutta and Krishna Benode Ray—for the 
“Petitioners iu G ets ox a 


Biswa'Ratijài Ghosal andi1Jaharlal Ray for the Opposite 


Party. 
Inti ia Br 
nar m : aah bat Pai ud 
biais The júdgert of the! Court/ was /as follows: =. 
cQ dug 


^h * Sen; ditt The oe Saftosh Kumar Chatterjee who “is 
“the print UE fishers Of th ìe. Bengali, Newspaper. " Swadhi- 
nata” has ag cotvicted under section 500 of the Indian 
Penal Code for defamation of an association known as the 
students Welfare Association or Chhatra Mangal Samity io 


CE jo BYE OFF portico Trang 2? 


nel AM JAN wea 11100422 311: i 


1961] HIGH COURT | Db 
Bel d y tiU bed odi aod]? bus berti 2 Du E ECT 
élghoria ` ‘an sentenced. to., pay a A hn e of Rs. 30/-, Mm PLF, It. AL 
to suffer simple imprisonment | for. 10, days. Nu the, Calcutta 1960 
zur, ^4 : poU Ae s 
edition of Swadhinata iie the 18th Norem ber 1967 there was, gno na: 
an item of „news publisl Ed, undor, g head ng; fom, Our, Chatterjee 


speci i9»? Hu Pig. ar PU 

h se l corres PR M dent, a ith, M TI he date i re g ee i hy t ber, stating, Radhika G ie. Ranjan 

t a -50CC14 n “Ghosal & Ts. 
: activity ol of santi ETE LP Pn arih fa ) MP. n Flate ar anxiéty- si 


10 


to the people T ; Belghoria ra, Pt dint ACAD et diiit the citizens had) $ x. Se Sen, a 
been endangered by murder, assault, the t' on public roads, 


sanatching of ornaments from ladies in sedes feo iene insult 
to teachers and so „There w PA nt that the Police, 


Fak CONDO, OUT TCI UEM nu “the s 

pi uM m ipe zn BARED, AREIS eR MT reaps “he, second, 
chkan vet jd s uit no (s. Mte A. eonun ng, the. EAER oat 
editas BA, eA n, Ayu EY Gg yah DG PARE » 
S 


tuden 
AUNT Rs 4 t „peca y) oat use. UNRI ch ey E eT 5 Norte MA TRN ut 


to have been organi by the Belghoria Congress was, hob; 
nobbing with the Police, many anti-social persons had obtained 
shelter and the real T were not E punished, and that 


this had caused m ch, discont ntent i e locality. 
OR qd mjang JANE) mu I 3D! Man ATS DE ity atf 919122] 


Hoe Tut oft und epr ANRELL, leid sA Y aeeordi 


Don kih. n e) bi (MG of Us s no "ed s gurled eot) zu É 
er e.pu cation item O 
]! rit d a of ip e" I MUN was, ur meeting. "e 


the. Execu Coinmittee f tudents re lation 
Pe n executi YE MIL ittee; of, th the St anne eynde TERARI d [ytd dae 


and . the meeting authorised, the, Secretary. of uu M ES iro 


laünch a a, prosecution against the Editor, Printer and P ublisher 
UR RENI v. Ut ín Tideo Df, D uide ten TEL URTATI 
ot the. paper, styled as Swadhinata for, defamation, of, rhe, Stu- 


+) 4 de ÍE* 11 ai 


dents’ Wel are Association; and the petition of complaint was 


SI aro Miah HE Cry} 

filed, by, Radhika, Ranjan, Ghosal, Seat. the Spadents 

fare Asiopayion of Beleg tia, „The petitioner, who 3s, the 

ti ' 1 a fy j { 2 hn 

printer, and, ‘publish er, of Swadhinata Tos unmoned, in , due 
course. The defence taken, was that the e publication was a fair 
PEIRET aa el SP fy t zr aet TRUE: 
comment on, “the laxity. of the Policé—administration in Bel- 


zt i* a o Oft eet TET Y bite, 


ghoria, and that ‘there was no intention to define the Students’ 
Welfare Association of Belghoria, that the publication did not 
in itself constitute, defamation of the Students’ | Welfare , Asso- 


ciation , and that the. association. could fot, be, defamed, “by r such 
l MA 

a publication suggesting. hobnobbing of d the police and, shelter- 
ing of a a, number c of An social ele ments. The learned, Ma 5: 
trate however, Teject ed the defence contentions and held, in 
` ' AES ] hu! Dh VE Ni dst» Jeet Ml Ks POTES a! 5 


| * : Ld 
view of explanation & to section 4 9,1. E C. that an, associa Vode anon 


of, persons like “th e Bel ghoria Students’ Welfare Association 
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d. be defamed, and that the publication 
al ös O1 th i arida rof the isoiaioh 


r | uM Js 
se ted il the e wtb bes Fs Were remselvés' a: 
or “associated | with "Anti-$ dif elèr erits wh 


pal, 


dés cribéd' ‘in the: dust paragraph’ of, the "publication. Acgord- 


| 


(1984, 


constituted an im; 

because it directly 
anti-social elements 
lose activities: ‘were 


* 


Lan (f “i TAE 


ingly’ the Tah ed Magistrate! corivicted the petitioner. un ler sec. 


800 LP C. ända sentenced him ‘to pay : a fine 
ani tel l $ An ia for 10 


TITIO: PE T 


Papa gre js Lc nang te Xu uy 


of Rs. 30/- in de- 
days; s Jede sc a 


y erac yp arf qao 55. 


4 re! * 
L] Li ', 9 
ri toape | Mt 1 CR 


ZU vi Ajik m Mif AAN ippeatitig’ for the petitioner ' has 


Dy el y. 


again ürged the ‘tw two 9 points taken in defence, ‘namely, ‘that the 
publication’ dots, not per so. cohstitute delámation of. the Stu- 


dents Welfare ai  Aisociatio n and that < an 


jation innat be 


| PMO mee eT 
ef amed by "udi a comment 4s is is contained ir in the relevant pub- 


wid crac oe 


tere ois at PIT Ne Tan! Lect yet, dilah S i ey he dy pla REN 1 GAT 


y . . - E 
Ped PE Paderi, Liti pt Pa G?g Foxit dict 


Reference has. ^diready 
publication. The first paragraph refers 
activities being carried on almost openly. 


Lys TS 


LI 


Foxpro Mea Mien bae ure be tet Pepsi. s 
been made to the contents of the 


to the anti-social 
in Belghoria ,and 


slackeness of the police ' in de: ling - ‘tHe Thiscreati, ` ‘The 
second p Dara atagkapi statés that the ‘Students. Welfare ‘Association 


reprit "d pe ote ed by, Afi Belghoria 
jobbing with the p ice “and thereby many, 


ie o 
are getting dicti 


Congress is. hob: 


y tt 


an ti-social persons 


nd real culprits were not being punished. 


This ‘allegation | necessarily implies that the ‘members’ of the 


boe tis d f! 
TE 


E r 
association. are theinsel ves. Or are aisociated with antisocial 


persóns a as are Carrying on activities ‘desctibed | in the first para- 


ty fy fy 


graph | of the. co) pplaine, and. because the 


Student” s. Welfare 


Association ‘i ‘is hobnobbing with the’ Police these persons, though 


Ot | eae 


anti social persons, are not, being. proceeded against. 


cai nod ye? ti! A BANG a, a.p Fhe” pli || 


Jot forty QE ELIT kie NA pa A rog 


usse irs reall anti-social} persons ‘or 
AR eae » 


sth 'p iu whe. dte obtafhir ng Shelter" for 
" ; 5] wi 


hy 1 


mr ged T "Er 


“This | sapgestion, that the Hieinbers ót the e Welfare 


are in league with 
“their activities by 


Hal 
hob nabbi th the Police “certainly, consti itutés ' an attack. on 
ity T e n OF ihe E Is ciation” : [ye d 
the Tep putati f e asso bad must. be Mensis to be 
Hip. nu py n) ka ` CD» u PO. 
er-se det matory. It should bel entioned | at th de oci ation 
Lots CM yyy jit Deal? TES in] Kan a -t i ous Ne e 2 
* 
Lj 96 


d ; HIGH COURT i 57 
ut ANAA OL WAP E AVE TY 1I n] ? 


his been carrying on a number of welfare activities in Belghoria. Criminal 

According to 'therevidence: give i in the dase! it" was founded by 1960 

Bepin Behari Gangül yiri 1945, ‘and the" association’ ‘Has’ been ae 

serving thé public!in various: Ways,’ e.g. 2 By! free ‘distribution of Chatterjee 

- à; nan | a? 
aceti metal wi and May, 1987 te aod we PAG EES 

, ! ors 

registered under! ‘the’ Sdvietiés Registration Act dt 1860. The Ren are 

association’ has had some patroíage f froin higher Officers of the 577 

West Bengal Police and some of č “exhibits show’ that’ Mr. 

H. N. Sarkar who was then the ak Genêral of Police and 

other officers; were invited; as: guests: to:some of the functions of 

the Student's Welfare: Association! of ‘Belghoria. “This friendli- 

ness ‘with: the: Police is nota reflection ‘on 'the character of the 

association; nor isthe statement! ag; to: hobriobbing" with” the 

Police any defaination;bht-the:defamation consists in! suggesting 

that the association "which! has: 'beénxcarrying!'on thé welfare 


activities :alreadysreferred sto-istreally. a'hot house ‘of- anti-social 





x a z ir 1 e a 
persons or: poondas.?': bag i't Je JC": md 5 m t HIE" Va ry 5,13 . 
= 1 i ' Eus A i -i i 
qe an R lod oer e oag ndn on Gn t. y e uin 
ur. 6] Veypletzsnd pp el Rew Wü i babe a TET 


e Mr. Dutt, has, urged that in, any , case, E dela of 
an association of.persons, it is necessary that the defamation 
complained ,of must ,applyito, all the, members: of, the, association 
equally, so that ,any individual member.. could say; that the 
imputation was calculated - -to harm, his reputation. „Mr. Dutt 
hag \pointed, out, that it;;was only observed in: the publication 
complained,,.of that many anti-social: persons..were getting 
shelter, and that it was not stated that. the: members of the 
Association were all anti-social persons. But if it is stated that 
on-account of the hobnobbing between the members of the 
Police force and. the members of the Student’s Welfare Asso- 
ciation, may. anti-social personsrare getting shelter, because the 
Police are not prosecuting them, because of the intimacy growing 
out of such: hobnobbing, -practically the imputation affects all 
the: members. ofi the_association,. because, any individual mm ember 
of the; association might.be one of the many anti-social persons 
Telerred tonna ay? A atti PTR Ge ak os ced " 


pe 9 a prose sou Ge ee Aji us dh og 


“ Mr. Dutt Bai next referred to explanation 4 of section 499 
I. ,P. C. which runs as. follows:—— a 
e 
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" No imputation is said to harm a person's vipütadam 

unless that imputation directly or indirectly in the’ estima- 
tion of others, lowers the normal or intellectual character 

. of that person or lowers the character of that pefson in 
_Tespect of his caste or -of his calling, or lowers the eedit 
of that person, or causes it to believe: that the body, of 

, that person is ín a loathsome state or is a state generally 
me considered, as disgraceful.” nng. um. hotles Gt ce at. anes 


\ T 
í « . } ae god 
| “a taf l io se i r3 rd inf iu ) wl, f 1] (€ ! 1 kg ta 


„Among thè various, ways- in. whichian: imputation nay hatm 
a[person's reputation, ' Mr.J). Dutt:hasvurged. that when wé are 
concerned with ,an association,|ithe only clause applicable 'is:an 
imputation lowering ithe crediti of that person; :and ‘according 
to, Mr..Dutt the other clauses: in .Explanatión :4:are not appli 
cables. Mr, Dutt.lias urged: that. when we are concerned: with 
an association, of persons or! company ior a'corporation the im- 
putation must affect its reputation relating to. its property: or 
trade and that apart from its property or trade an association 
has no character on which there may be imputation, In sup- 
port' of "the ^'contentión,' Mr:'' Dutta hás referred to Protab 
Chandra Guha Roy s case(1), where there are certain observations 
made by Ghose’ J., in relation to defamation of a Conipany or 
Corporation: It should be mentioned that in Protap Chandra 
Guha Roy's case(1) the accused was charged for defaming the 
Police force of Bengal. In dedling with thé case Ghose, J. re- 
ferred to Evplanation 2 to section 499 I. P. C. and proceeded 
to observe as follows: — 


“In my opinion those words mean that a collection of 
persons às such may be collectively defamed in the same 
Tnanner as à “Company. The general principles on which 

a company may be said to have been defamed would, there- 

tore apply egually to the case where it is alleged that a 
collection of persons as such has been defamed. Those 
general principles were formulated by Chief Baron Pollock 

. ın Metropolitan Saloon Omnibus Co. vs. Hawkins(1) where 
he said, ‘It a (corporation) could not sue in respect of an 

~ imputation of number, or incest, or adultery, because it, 
A 

(1) (1995) 29 CJW.N. 904 to 905, 26 Crimina] Law Journal 1539-1546. 


198] | HIGH COURT | 59 
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could not commit those crimes, Nor could it sue in respect inal 


ni xob aschargerofdcorruption!' for 4! Corporatio “cihhlot’ be 1980 
^» guiltyror corruption; although "the individuals Cónlposiny it "ie 


> Santosh -Kumar 


mmomnag. -iWhis-:was' adopted’ in Mayor "'of' Manchester ‘vs. ‘Chatterjee 
wi Williams (2) where lit! was laid down that a ‘Corporation may us dhika ‘Ranjan 
em Be Sued .for-a libel Affecting DEGPenty 008 for he ‘affecting 'Ghosal & ors. 

‘S) personal reputations) ? Vb ST (| | i 

CUIR i cid cq. Cp ops hahu fue be ee 

^ io Mr Dutt has also -referred:' to' certain ‘observations in “Dr: 
H.S. Gouri Penal ‘Law‘of India pagé 2360; 6th Edition, where 
' iniafter referring; to, certain ‘English’ Cases; the following law is 
deduced: ‘in relationto. defamationof 'd Company: lor Corpora: 
tiónzo igneo: odt penal dis ab ab opose ais ajue 
bet VU, Gn pa tain prosecution for’ lan 
votlaction for ablibebaffettibg ‘its property, tbut-ndot for 4 libel 
^^ „merely affectini personal’ reputation asa ! Corporation his 
inCho'réputationtapart fromiits property/or' trade!!! The words 
+ | complained oftmustlreflect onthe manageméntiof lits busi: 
brunesslandimusti injuriously affect the:Corporation as distinct 
»à fromthe individuals:-whol'compose' it. ' The! alleged libel 
"'eimust- attackutheiCorporation in! its. method!lof conducti ng 
ni rits. affairs} must accuse it 'of-fraüd. or! mismanagement;! or 
‘1 must :attack its “financial position. It: cannot bring!" pro: 
-a-segution ‘for, words “which merely: affect’ its! honour: or ‘dig- 


Oy P 


id iniey P innhini? s, * at onthe baron vtisa col, e yttote ua f 


1 
PRESE LE 4 m — [| 


$. K. Sen, J. 


decl ponpol ad) abito oye ami T ayang Bars (JONI ned 
„ın connection: with „the, above, argument, of ;Mr.; Dutt, J 
should. point out, that the. observations of Ghose, J, in, Protap 
Chandra .Guha's, Case(1).cannot be accepted as laying down, the 
law finally in respect of defamation of an association of. persons 
as distinguished from a Company or a Corporation, because on 
this point there, was a difference of opinion, between, Buckland, 
J. and; B.B, Ghose,. J. and, the case was, referred. „to, a third 


judge , Newbould, J;.who, decided that the- statement, of. the 
accused thaty the members ,ọf, the police force, were; beasts or 
pigs, was defamatory to the, complainant; who was a member of 
theypolice: force., » Therefore, the proposition that in respect, of 
an, association; o£. persons, the Jaw. of defamation, is the; same 
as the English law of defamation relating toa trading company 


of) (1925) 29 C.W.N. 904 to 905, 26: Cri) J7 1589-1545: 5". 1 
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or Corporation was not accepted. It may be mentioned that in 
a subsequent case, it was held- that a publication where it was 
stated that the Hindu widows were treated as slits ag home 
and, prostitutes, abroad, would amount to defamation in view 
of the second. clause. in section 499; vide, Mahim Chantira Roy 
vs AH. Watson(1). In Wahid UWah Ansari vs. Emperor(2), 
decision of Allahabad High Court, it was held that certain 
articles published jin a paper containing scandalous Accusations | 
against the girl students: of a college implying that ‘the girls were 
habitually guilty of misbehayiour, amounted to, defamation, the : 
essence, of defamation being, the, publication of. an imputation 
with the knowledge that it will harm the reputation of the 
person defamed., This;case shows that ML an asso- 
ciation or collection of person could.alsó bé made by! publication 
of. an imputation affecting character:or reputation. In view of 
these decisions'it must be held that.the contention of Mr. Dutt, 
that- out of the various modes described in explanation 4 in 
which imputation to ‘harm a. persoh's. reputation may be made, 
only an imputation lowering the. credit :of, the-person is the 
‘mode in which there.can be any defamation of an association, 
is not correct and that an association may be defamed also by 
imputation which lowers the moral. character óf the members 


-of the association collectively. ; In the présent case that 'is-what 


was done by the, publication relating to the Student's Welfare 
Association and therefore, I must agree with: the jaga Magis- 
Trate in holding that it amounted to defamation of the members 
of the association as an association and, therefore, thé accus used 
petitioner was rightly held gáilty of ihe offence uider $ section 
200 of the todan Penal Code. | B 

Mr. Dutt has finally urged that the " Swadhinata " is  khowh 
to be à communist paper, and thie néws item complained of in 
the issue of: 18th November ' 1957 Was réally a Bit "dii ‘the Coi- 
gress administratiom of the police departnieht of West Bengal, 
and ..the - pet bic Association Was only incidentally 
" referred; ta, ten e meni bers ; Gf thel |, Stúdent’ 8: Welfaye 

ndt h e 


Association n taken notice ‘OE the light s slur made 


4 LE -* A uas Co 6 uo YA 
(1) (1928) LLR. 65 Cal..1280., csv in 7 D. a " 
(2) (1985) A.LR. All. 748; 86 Criminal Law JournaleRló. 


ples / Yes sp Eom e EP os 


e. c; : a 
1961] HIGH COURT , 
! ! JM HET ` hoax 1fe DANG NAT, H n 
pU per ] OMe Jj. “3! por! (dq m bic. SL oda j Sali DG Y d "Cf a 
on the -Association;' However, that might, b e; since the case is 
e, SINCE thiis v 


before the, Colt, | tile “Court. has, tc to. consider -whether the publi. 
catiog does amount to ám imputation ‘ori-the association, or on 
the character of the association as such. If it is held that it 
does, then’ the p titióner. cannot escape ‘Yability for, the Offence 


np bie Hed. NAJA D nab D v» 4o. n 
committed which.is no doubt: not of a very. serious: nature and 

ftis » Fd pi! g ary 1 
the learned Magistrate recognised’ ‘Yt by imposing’ a’ fine of 


Rs, 30/- only and there is no reason a ken with that 
oe 


t 4 s 5 T ' 
Von bie (yc po A mue So gp p Ege. wegen U Er 


Ta i er ri 1 
“opis alle at rp hana, tae a bas u edens Bom a sm srt vi- 
t-n Y» à desig d. adora A 
PEE Ely PLAIN: » (6* jh p. 1 mro Hesg do i . 
Ace6rdingi y, ‘this Rufe is 1S Geh; Bra anuh gete a A 
We on Wh ae Pe eee a eee EU. T 
l. 
wak "al lg’ 14 Jes Um le "ni 
gro» ule di hit 
N: G:; "AN Todea TTG TE PN ET || tlo 45M, MAU Wr SP 08g 
ey dg Yu dus Vn um LANA o DUUM d rd AMICO E D. 
uh eye eap c don Q3 GBEN poyi pili ip l aia, nt A 
topt s s CAPPERLATE, CIVIL" s o ior os 
val Si Sp oaj T * P t, MAA od ya n Pou rl 1 5o 
ZEE ME “he a "E Ws echte vut hp S esi 


| " "Befoje Hos ble MT. Justice: Rénüpida Muk A ind 
Hon'ble Mr. Justice Nirmal ET Sen. 


bow I 2 1 41] "als it, Vr Ü hie g` 7 t thla 1! 
- b^ 


UNION OF INDIA, (as, representing the FAST, INDIAN (now 
Fasterny RAILWAY ADMINISTRATION AND, THE EAST 


(dU 


BENGAL (now — RAILWAY ADMINISTRATION 


- 


RG EU fon Pu ^ Vs.’ * td t || P 
D : ^ . . Ud cH A ay uh nog? Ti p Rie * F 
. MADAN MOHAN GOUR:* y 
E 
Indian Railways Act, , 1890 (Central Act, IK of Sy ai „Railway 
Administration ” and: “Railway, ' meanin ud ‘of goods to 
the Railway Administration for carriage, iage, meaning s dem otice of claim 
for compensation. for loss or de oration. of of gacdsd red 4o, Pakistan 
"Railway in‘ Pakistan and carried. by Indian: py: delivery within 


, Indian Union, if. peat) toi he: seruedi on, Indian, PRailivay Adminis- 


| £ration—Deltu 0 perishable, goods ‘in good condition 

ceti at destifigHi a Dti) a DE. fhe eint tS be explained 
\ by. the Railway, Adniihistration-—-Peris bacon), presumption 

relating to— Deterioration of ' goot ‘ene fo Jot. ME 

QUELS 00 ay ps si , 4x doc ° 

^' ‘The + Railway Administration and “ Railway " in Section 
17 of the Indi ‘Railways Act, 1890,'can only refer fo the Radya psn 
camrying. on, business, within, the. Ind indian ‘Union, and not any; Rail- 
way Administration or foreign Railwa e 


* S.A. Nd? 269 of 1955. 


Ranj jan 
(Ghosal & ors. 


S. E. Se Sen, J. 
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Shc ` wp f ER 
s" Civil Section 77 of thel Act Dresu | and postulates only one delivery 
eA) of goods by the owner, and that delivery takes place at the time when the 
Union of India Moi Owner parts, with:his,possession of. the goods;and makes) them .óver.io the 
representifig receiving ‘Railway in Pakistan, and there can be no fresh delivery of the 
East Indian (now gódds.oncibehalfi of theo owner? by: the’ ‘receiving Pakistan‘ "Railway ‘to the 
Eastern)’ ‘Railway forwarding Indian, Railway, at the ,border: station. within. ;the meaning of 
Administration and the section!) ^'^ > GEL SE 


the East’ Bengal + hi Pais gh QqY 0. 054» ph AOp teen, ee 


(now : 4 Northern) — ,,1Berefore, the goods not, having, Deen.delivered by. the owne? to tlie 
Railway Adminis- forwarding' Indian Railway for carriage and delivery within. the Indian 





tration — "Union, no: notice; under Section 77' of the: ‘Act is. required:'to bė- served' on 
"ba a ” the Indiam, Railway Administration, :,.. ae Ni a NR 
Madan Mohan (© “flu ete KANIL d SR NN. 
Gour j;Case-laws considered». ^: «5 fost 5 5 or c9 ja v a 
Renupada Where the goods were declared perishable (bacon), and part of the 


Mukherjee, J. — goods were delivered in good condition, and the rest arrived at destination 
after a delay of about 6 months in a deteriorated condition, ‘it was for the 
Railway Administration to ‘explain’ the ‘cause “of delay which apparently 
Was responsible for such deterioration, as also to have the goods surveyed 
or examined on arrival at destination. 
Eo pn ys vated 
The life of particular perishable articles for'human consumption has 
to be determined with reference to such articles themselves, and not upon 
information received from other sources. Where the goods (bacon) were 
PDT for use of military “people. Á who!'sóld the same to the Plaintiff, 
and he received the first part of the consignment in good condition, but 
the rest unfit for human consumption after lon delay, the presumption 
should be that the goods were all.in good; condition at the time.of their 
ala 4 KAN 91s 4. 74 f ‘ahde’ ta Me À QN S. Ts ' ' 


4 


NE despatch,”  ': 
n2 i ta T C4 EEN e NGANAN M, alb Gd 
eapr The materia] facts will appear from the judgment: — 
‘ots is > PN aren amy oe er a os e. rr fle le. KAON Ver pg. qx Spb T 
^! "Pramátha Nath Mitra With! Bhabesh’ Narayan’ Bose—for 
COP Un ee ICI S MU TET Wu e ms T 
., the Appellant, ... E iP ns 
AEE ee a Lc EE X T C. epe see pA ad P. ba ae. 


Dr Atul Chandra Gupta, Debi Prosad Bagaria, Pritish 
Chandra Ray with Amiya Lal Chatterjee—for the 
RespofideRt^ "., MOT , 6G" 


B The judgment ‘of the Court, was as follows: —. pna 
Br» quo "ees Efe "cer Who ut ONE EET Wo "E ai A s 
Tow t com, a" ‘ i sty 

Renupada. Mukherjee, J.:—The appellant of this appeal 

is the - Union, of India representing two Railway Administra- 

tions namely, the East Indian Railway, and. the Fast Punjab 

Railway, which are now known respectively as the Eastern Rail- 


eve $ 


way and the Northern Railway. 


mney Pi MT ' nepi ANA, P x VER TE " ANA Pu ; C I vf Q1 v pa l 
.. The, suit „was ,originally..instituted by,)-the. plaintiff, res- 
ndent who cattries ‘on ‘business under the ‘name'and’ style of 
E e 'h H4, P [7 tt FEDT " ni b pie li 


" . 
PN Nga ee ops 
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bet l HIGH COURT... 63 


ste] 0s. "MART ere gang qne singe deo oer d Civil 
the Associated Conimercial Corporation’ at T Swallow: Lane, 1960 
Calcutta i in the Hi Shin 
é High Court for recovery of a sum of Rs. 63,576 /- Union of India (as 
as’ price ‘of ‘889 cases of” tiùned baconi, each case. containing 36 representing — the 


tins of two pounds eàch. The. case ‘of the plaintif was that Hast Indian n 


t par Cases J> Eas Rai 
fro? eut' of ^à consignment of ' 3349 , the Railway Ad- Administration and 


ihinistrations could not give delivery of '88 883 cases, . The facts os oe Northern) 


als angen i. DE f, | 
of the < will : appear ih. larger( ‘deta | tails” in "the ‘body’ o f O Adminis- 
‘judgment: ‘FOR the' want of Renan Ae HE gh Court t passed ‘ration 
cry po D 
on Madan, 1: Mohari 


an! order’! disihissing "tlie" suit on 10th Setem eiit i us 


the^safne dav tH eip lint was te-filed’ in e Fi Ch Co rt of. tlie Cs 
Subordinate Jud x ‘Howrah,’ To vtavHob 9 01 rene Vu \Renupada 
x5 acd) tatu o | "HIDE cm yh 1o rz1571lib yat a yes) i Mukherjee, J. 
OA a “fled! by th ` the Union [yo of "mil nu hie n esting the 


E OTETO LAEI TA, WU TO IE 
suit on various ground which shail Be indica téd presen ) v 


7 UThe sait Was decrecd ih part. Fofa Wii OF d 63:360/- on 
account ''df prié oF BEO Ee c ms tinned ‘Bacon on, An ar iang was 
preférred” by the Union of India from the’ judgment t eut ud decree 
passed by the trial Court,’ peg WB d "nito. yoy pn E 
Before wé'ifldicate th è point in: ev ied" din 


E we may set out the following -undisputed facts of this 
cases! (d val og ee a d Mt lets itt i TITTEN. ; 


üy uos. s "Y. av NAN Spd) C ac PROTEUS M Depot 


The plaintiff, who is the sole proprietor of a firm dealing 
in food- stuff and provisions purchased a large quantity of bacon 
From the Military Department as disposal goods. and consigned 
3349" cases of tinned bacon on l4th July, 1948, from railway 
station Harbanspura on the North-Western Railway i in Pakistan 
lor delivery to the plaintiff at Howrah railway station within 
Indian Union. These cases were loaded in five wagons, which 
where to be carried through , over the railways of the two coun- 
tries, namely, Pakistan pne Indian Union. ` 

Three of the wagons ‘containing : as many as 2052 cases 
were unloaded at Howrah on 8rd August, 1948 and the cases 
were duly made over to. the plaintiff on proper receipt. The 
fourth , Wagon ‘which contained 503 cases reached Howrah on 
12th December: 1948. Out of those cases, 53 cases were found 
broken and smashed and after re-airanging and re-packing them, 
two cases were found to be short. Out of 601 cases which 


x 
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SIT. were capable of delivery. The contents of 84 cases were found 
1960 to be brite for human, consumption by the Health , Officer of 
Union of India (as Ho owrah So. they, were not delivered ,to the, plaintiff and the 


representing! '"' che balance of 4 417 cases was duly made over to the plaintiff by the 
Eastern) Railway Railway Administration at Howrah. Thére was thus d. total 


M Eu n. and Ld of 86 cies f from out of the contents of the 4th =r 


now +  Noftherm , , [. 
ilway 'Admínis "The fifth and jast ‚wagon contained, 794. cases. This wagon 


no 


re eo "arrived x ed at Howrah, on, 26th: May, 1949, but some packages having 
Madan ‘Mohan been broken, and | smashed i in transit, 788 cases were available for 
"Gour hs d 
Tuna delivery, ‘Information Was: given, to. the plaintiff by the, Rail- 


R ada 
Mukherjee J way oficer: to take delivery of these packages, but the plaintiff 


refused to take delivery of the goods on the allegation that the 
centers had XA E to such, extent that.they had ,become 
t for, "human. cons cons umption. -. EON AE 


As we haye already, said liability, was denied on behalf of 


act he Ji 


the Railway A Administration on yarious, grounds. The. court 
aM EUN oL vs 


below w passed a decree : at the rate of Rs, 72/- per case for.880 
Cases from the contents of the 4th wagon, and 794 -çaşes ;which 
constituted, 26, TRES, < contents, ug the 5th. wagon. 


(t! 1 a 
C 


| Mr. Van Nath, ‘Mitra, hs argued the appeal on behalf 
of the TT Union of India, raised 3° ROME contentions 
betpre Use a ae e Oe E 
( 1) He subniitted that notice under section 77 of. the 
: Indian Railways Act was not served on the proper person, 
namely, the General, Manager, and so the notice was bad in 
law. xi ut sh "E 


FA 


ea „Å notice -— p to have been served on the 
R General Manager of the Eastern Railway was served more than 
Six months after the goods had been delivered at the receiving 

station and SO the suit is barred by limitation. ` 


Y 


"uu 


E 3) The goods. haye already deteriorated and become unfit 
for humar, , consumption e evěn, before they were booked for carri- 
age. at the starting s station in pan à and so the plaintiff i is not , 
entitied; tp: an ran, compensation, 


£ 
à ! att g“ iT { uy + n 
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pen CE P tog TEE 
We shall first of all take up those two contentions of Mr. Civi] 
Mitra which’ relate’ to’ the service of notice’ under section 77 of 1960 
th e -a 
e Indian’ Railways Act. In this cohnection, the argument Union of India (as 
submitted by Dr. (Gupta on' behalf of the plaintiff-respondent representing the 
was that’ the provisions ‘of section 77^ of the Indian ’ Railways Kun mdi do 





Wav 


Acfds not apply to the facts of this particular case and so the Administration and 
question of the validity of such a notice or tlie question of the pan ae Bengi 
competency ' of the" suit arising out ‘of the: service of such a Railway Adminis- 
notice aftér a period of six months from the date of delivery of manon 


V8. 
the goods to the cm mmay does not arise. From what Madan Mohan 
quis Gour 


[s d 


agreement with the view of Dr. Gupta that no notice under Renupada 
section 77 of the Railways Act was required to be served in Musnenen qe 
this particular case 'alid so the question of tlie validity of such 

à notice in any form does’ not arise. VIE this had: ‘not been our 

view then it would have been necessaty for us to refer'the: matter 

to a Full Bench. ' The'only apparently valid notice which was 

served in this case undér section TT Of the Indian Railways Act 

was served on the Chief. Commerciál Manager òf the East Indian 

Railway. This notice is dated 30th November, 1948, (Ex. 7). 

The two other notices one of which purports' to have been 

served on the Chief Commercial Manager of Eastern Punjab 

Railway (Ext. 1 (c) and the other on the General Manager of 

East Indian Railway (Ext. 1). are. respectively dated 2nd Feb- 

ruarv, 1949 and srd February, 1949. It is clear that esë two 

notices were given after the expiry of a period of.six months 

from the date when the goods were delivered to the receiving 

railway in, Pakistan for, carriage to Howrah. Necessarily, the 

plaintiff respondent had to fall.back on the notice marked Ext, 

7 which, as we have already said, was given to the Chief Com- 

mercial Manager of East Indian Railway. 


There is a sharp conflict of judicial opinion in our High 

Court as to whether a notice of a claim given, under section 77 
of the Indian Railways Act upon the Chief Commercial 
Manager is valid in law. This conflict has been pointed out 
‘in: a: decisionireported. in ‘Gajanan: Dhanuka & ors. vs. Union of 
‘India(1). to which I was. a party. Separate. judgments were 

e delivered ‘i in that case by Paes J. and myself. In the judg- 

T ME ND AE CEN eo , 


ced qoo) s C.W.N. 58L . 
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Civi] ment which was delivered by myself, I pointed out: that above 


i980 . mentioned difference- of. judicial opinion., It is my. personal 
alaa ot India (a view that a'notice under-section 77 of the Indian Railways Act 
ting should be served om the General Manager .in-the absence 8f any 


represen 

-East Indian ' mos : 
ronem Railway delegation -of- authority.by that official. -The necessity fowere 
Administration and fetring the matter to a.Full Bench. is obviated on account for 


the East Bengal -n 
(now < Northern CUT view. that in the-present.case it was: not necessary to serve 


Railway Adminis- any- notice Boer section 77% of the Indian Railways Act at all... 


Wu a i l ae A 
Madan Mohan Senon 77 of ihe jadian Railways, Act, runs in a follow: 
f . Gour ing terms : — SR ber E PE LANE Tes uu A us Bu x aT ^2 ou 
` Renupada SUN a x . : : 
Mukherjee, J- - r 


“A. person shall not ‘be entitled; to a Sud of am 
overcharged in respect of animals or goods carried by rail- 
way or to compensation for the loss. destruction or deterio- 

- tation of animals or goods, delivered to be so carried, unless 
his claim to/the refund or compensation has been preferred 
"jn writing by hinr or on ‘his behalf to the railway adminis- 
tration within six months from the date of the delivery 

‘of thé animals or goods for carriage by railways.” 

The section requires that. before making a claim on account 
of the loss, destruction or deterioration of his goods, the con- 
signor must. prefer a claim in writing to the Railway Adminis- 

. tration within six months from the date of the delivery of the 

goods. for carriage .by railway. The expressions “ Railway Ad- 
ministra tion ” and “ Railway. á can only refer to railway systems 
carrying, on business within Indian Union and not ‘any foreign 
railway administration or, foreign: railway. In this particular 
case the goods were délivered fór carriage to^a railway which is 
situate in Pakistan. That, being the, case, the provisions c of sec- 
tion, TU of the Indian Railways ‘Act are not, in our “Opinion, 
i Lbs T TOM Ou tee Pa a 
attracted. to the, facts of the particular ‘cas See du UR d 


piu Quant tua ni eo pl. 
à ET 4 P ry 1 Pa Soc re AH Sea Li forte yg E (jn nf e 


x line Prainathà "Nath! "Mitra ^contended tonvrbehalf oof; the 
appellant Utiión df India tHat the- above ‘view is-not sound, in 
as'inüch às the Railway Administration ‘of the 'Unionof India, 
namely, the Northern Railway, received the goods as bailee 
from Pakistan Railway which operated as an'agèrjt of the cen- 


1961] HIGH COURT 
à & EE r cq odd eg x tg 

signor for the purpose of appointing the Indian Railway as 
bailee of the consignor.' Mr. Mitra contended that there was 
delivery ot the goods to the' Indian Railway and so the plaintiff 
respondent should have’ given the’ statutory- notice under 
seggon 77.of the Indian Railway Act. In this connection, Mr. 
Mitra drew our attention to a decision of the Supreme Court 
reported in Union of India vs. Amar Singh(l). The facts in- 
volved in that, case show that the consignor despatched some 
goods from, a railway station in Pakistan, namely, Quetta,| for 
despatch to New Delhi in India. A part of the rute lay through 
Pakistan and the remaining part lay through the Union of 
Yndia. In the course of the judgment delivered by their Lord- 
ships ‘of ‘the’ Supreme Court, it was observed af follows: 


“In the absence of any contract between the two 
Governments or the Railways, the legal basis on which the 
75. conduct of the respondent: and the Railways can be sub- 

" ‘tained is that the respondent delivered the goóds to the 
. Receiving Railway with, an authority to Create the forward. 
mp Railway as his immediate bailee ‘from the point the 

. wagor was put on its rails.” 

.Mr. Pramatha Mitra contended that the Indian Railway 
which received the goods in the present case at the border 
Station of Atari, acted as bailec of the consignor appointed by 
an implied authority from the consignor and so it should be 
held that the goods were delivered to the bailee on behalf of the 
consignor. We are not prepared to accept ‘this argument of 
Mr. Mitra because section 77 of the Indian Railways Act pre- 
supposes and postulates only one delivery and that delivery 
takes place at the time when the owner parts with his possession 
of the goods and makes them over to the receiving railway. 
Whatever delivery was given in the present case by the plaintiff 
respondent was given in Pakistan and there was no fresh delivery 
of the goods to the forwarding railway at the border station 
within the meaning of section 77 of the Indian Railways Act. 
That being so, the provisions of section TT are not attracted 
to the facts of the present case. 4 

Mr. Mitra contended in the above” connection that from 
the.case cited above it would appear that notice had been given 


$ D (1909) "ALR. SC. 288. -. — t 
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Union of India (as 
representing the 
East Indian (now 
Eastern) Railwav 
Administration and 





the East, Bengal 

(now ` Northern 

Railway Adminis- 
tration 


vs. 
Madan Mohan 
Gour 


Renupada 
Mukherjee, J. 
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Civi under sectíon 77 of the Indían Railways Act and their Lordships 
1980 of the Supreme Court did not lay down that such a notice was 
NIC a, UNEcessary. It is true that from paragraph- 6 of the judgment 
representing the it Would appear that notice had, as a matter of fact, been given 
Xu R Nod by the. plaintiff of. thay suit, but the question whether Such a 
Administration and NOtice was necessary or: not was canvassed or decided i in that suit 
Im up os by.: the, Supreme Court and their Lordships did not allow the 
Railway ' Adminis- appellant: Union. of India to reopen the question of notice at 
P all. In these circumstances, ,the Supreme Court decision cannot 
Madan Mohan be regarded as an authority for, the: proposition that a notice 
bra under Section 77,.is required to be served upon the forwarding 
Renüpada railway within the Union of India where the goods have been 
Mukherjee, J. delivered to a mai railway for the purpose of carriage. ` 





ds the dove connection a question was i ied before us 
as, to whether any, of: the provisions of the Indian Railways Act 
applv to a case of thís description, where the goods are received 
for carriage by a foreign railway, but damages are sought to be 
realised- from. a railway within the Union of India. ;Ihe deci- 
sion of the Supreme Court itself; would show that the relation 
between the consignor and the Indian Railway in a case like 
this is one of bailor and bailee and that relation is established 
by the conduct of, three parties, namely, the consignor, the 
foreign. railway and the Indian Railway. The railway receipt 
which is given by the foreign railway i is not an operative docu- 
ment between the consignor and. the, Indian Railway. No: 
document of any kind is executed between the consignor and 
the Indian: Railway , when, the latter, takes, charge, of the goods 
for carriage over a part,of,the.route. , In these circumstances, 
it. is difficult. to, say,that the, provisions of. the, Indiah Railways 
Actiwould:apply.,at all, as between the consignor and, the indian ; 
Railway. Mr..Mitza,, however, pointed out,a passage, from para- 
‘graph 16:of. the, fudgment:of, the Supreme ‘Court wherein it has 
been said that the liability of-the forwardiig railway, that is, the 
‘Indian Railway, is governed by. Section 72 of the Act. . In the 
same paragraph, however, it has "been Jaid. down by. their 
Cee of the. Supreme, Court as ' follows; — = 
“The question, therefore; reduces itself to an enquiry 
iether on the facts, the forwarding Railway observed the 
standard of diligence required of an average, prudent man” 


IH ' 1 | 
€" fy 77 AU Ts 
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In other words; ‘thé Yearnéd 'judges°of the; Supreme: ‘Court 
have equated "the liability of the Indian! Railway with. the ilja- 
bilitv' QF a bailee. In- the’ present case, wé aresnot confronted 
with the question- as to! whether. any „other i provisions of the. 
Tndffh Railways Act excepting the! provisions of section 77 are 
applicable’ to ‘a case'of the’ present ‘description. -Sulice it for: 
our’ present purpose” to say that`sectiom 77.lhas no application. 
and so it’ Was not ‘necessary. ‘to! servé dry: notice under} any (of 
PE "er" the" Indian" Railways: "Acti: What: beingithe, case, 

first! tWo' pois 'raised''on ‘behalf.6E the.appellant, by, Mr, 
Mit must (fhil! B [ iu hors viol amber d Bagya 
eta and FUNG arah veulet adi bouapotit sareka M 

Sede auar Bboarsal oft d nsdh) ngad Moov bag! 


ENT 


The, third ahd "laschàrgatiient! advanced Jon! belíalt -ofthe 
E ant by Mr. Mitr à ‘was thatthe “goods had/already!detenio- 
rated ‘and | becak Unit For iman "conistimption: “before: they 
Were ere booked fof carri carriage a at the! récélvihg “station and. so; the 
ladri respondent ' is Hot entitléd' (o recover any'damages:1i We 
have examined this contention" dE’ Mr. ‘Mitra’ fully with! due 
gg to the facts of the case and we are‘unable to accept 
-The ods are no doubt perishable goods. In the railway 
pay ‘there i is 2 ' noté that ‘the! cases!coritained! bacon; A part 
o£ the gonsignmént, | contained: in' three ‘wagons:came in«proper 
time and there Was f no coniplaint’ with fegard Itoi that! part. i: (Fhe 
rth Wagon came nearly five months aftér the daté of despatch. 
Some safople. of that Consigüiment Was’ examined 'by'the;Health 
‘Officer, of Howrah’ and declared tó be unfit for human consump- 
sion, | Apparenti y; the delay of five mónths was responsible for;the 
fetioration’ of a part of the consi eht. “From: out of the total 
de KA tro 2| T (n as iq 
pun 2n t'508 cages obtained i in ‘the’yecond! wagon; thé plaintiff 
t deliye age 417 dises ih GIF! He hacho complaint: with 
me to zm contents of those 417 cases: Thesfifthi and last 
RETE Med : owrah m n May, 1949, that is, a little more 
an 1, ng ited the ei date! oftdéspatch: Nota sjllable has 
Eo Sr ed ih expla lanation ' o£ this>inordinate delay sin, the 
arrival, of t Ae go T é 18 ndthing to show how the: wagons 
Were Kepi td tig this long | period: TAs boon as’ the rlast -wagon 
e rriv Pali plain tiff r resp jondenit "took? Steps! for lexatiihation; of 


bOne b saimp 


‘some sample by" Mé tssk LATAH nér/Nórthrand; Go;ilwbichn wasa 


fins of maring Surveyor' of Calcutta Their report was marked 
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Civi] Ext; 9.5mEheireport shows-thatjthe, bacon had,only slavage value 
060 and "was. fit for.aníníalifeeding..,,Mr. Mitra contended, that this 
LENGEN | - ; t 7 z . 
Union EM ET sample was taken: only from the-loose tins,and not.from the tins 
iting > cthe of the undamaged cases. It appears that the Railway Adminis- 


East Indian EE OE SUME ; i i i 
rna ) e ailway tration “which? was responsible. for the inordinate delay èn emarry- 


ll ing ithe goods did riot; take any. steps for examination of the 
(now '’ Northern contents of the undamaged packages. A letter dated 30th May, 
Rim. n 1949' (Ext. 1(G) ) would. show’ that on having received intima- 
i tion of the'arrival'of the last consignment, the plaintiff-respon- 
Oae AM dent requested “the Railway ‘Administration, to have the goods 
= surveyed In another letter dated 6th June, 1949 (Ext. ,1(F),) 
MM Mer ies ] the plaintiff informed the Railway Administration that sample 
'^ had already been taken by the licensed surveyor Messrs. 

Lardner: North, &1.Co., in presence of railway men. Another 

Jetter (Ext 5). would ‘show -that on 22nd. June, 1949, the, plain- 

tiff: informed, the: Railway, Administration that he refused to 

‘take delivery iofi the gopds-as, they had. been reported to be unfit 

{or human cónsumption.,.; During all this period no attempt. was 

“made by the?Railway Administration, to have, the goods. sur- 

veyed or examined. > e, 25-0 ¢ | NL 





^ Ln ' i 
j 


- 
"2n TRE à dut 4 ub 1 i r 
J (UU | I 


eis 


“°c Tt appears that‘after, more, than one year after the arrival of 
‘the’ goods: some’. samples: were: again examined twice on res 
"pondent's behialf by a firm known as R..V. Briggs & Co. vide 
Ext. 1T & bI (a)) Some samples were also examined at the 
instance `of the Railway Administration, by: a. firm known as 
Norman Stewart & Co. These-reports are not of much value 
‘because the goods: were examined more than a year after the 
‘arrival of the: same.. The two reports of the firm of R. V. 
Briggs & ‘Co: would show that the: bacon was.unsuitable for 
"human consumption. "The report- of -the surveyor appointed 
by the railway is not for different. 
=- "yn the above connection ,Mr.: Mitra further argued that 
“from the reports marked Exts. 11 and 11 (a) it would appear 
^ that. these tins had. been packed inj the year 1946 and the report 
‘of the firm of: Messrs, Lardner, North & Co, would show that the 
` declared life of such goods-is,six.to eight months and-the report 
rofithe:appellarit’shsurveyor Norman Stewart -& Co. -would, show 
“that «such: goods: show; ‘signs , of. deterioration. after 18 tg 24 


- 
' 
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months from the date of packing:~ Relying on these statements 
in the reports Mr. Mitra argued that the goods having been 
prepared in 1945 and they” having been despatched: by ' the 
plainti$ in July, 1948, they must have sufficiently deteriorated 
even. be before their despatch- and so ‘the ‘Railway Adminis- 
trations” should not bs held liable for deterioration. In our 
opinion, this argument ok Mr. Mitra’ canhot ‘be accepted, be- 

cause of the fact that the reports which speak a about the life of 
military ` people. There. is, “absolutely... "eyidetice" to 
such ' goods” is" "based ypoh | information ceinel: Kon other 
sources. Moreover, these, goods J were "prepared for the, ase of 
show what Was, the ' normal "ife of, goods p rep ared: unden such 
circumstances. “Then plaintiff , stated, in. Ben idence that’ the 
woods were ‘ity good condition when: he despatched: them. “There 
will not be any presumption that thé "military aüthorities ‘sold 
goods which, had becom& unfit, for humani consumption; rather a 
presumption to: "the, contrary, is permissible, It is "also to ‘be 
noticed that there was nö' complaint with régard toi that ; portion 
of the consignment ‘which came.in time in.the first three wagons. 
The major portion of -the'consignment which came’ by the: fourth 
wagon was also in sound conditions. That being 40, it "will 

“not he permissible for the appellant to say that the goods had 
already deteriorated- and become unfit for human’ consumption 
before thév, were despatched by the plaintiff. réspondent. We 
hold that the inordinate delay which took place in -transit was 
"responsible for, the deterioration of the goods. . 

'' Ünithe above connection, Mr. Mitra also arenêd that as the 
goods were available for delivéty, the plaintiff. respondent should 
have taken delivery. of ,them and, then;, sued, for, damages after 
assessment of the same." ' ‘This’ contention ‘is itle acceptable 
because the plairitif-respondent.. had caused, sii 0 bé „faken 
„and the „examination. of. the. ,Sampl es the. M of Lar ner 


SEFE LIITE 


b Vhs obtu) t ih 
F m TE] ' 
North & 6 Go: showed: thatvthe, goods: were, Not, fit “for hum Luma 


“consumption. ' "th "tHes"cirtamStárhces ithe plaintiff vwasi kaa 
in. refusing to take delivery of the goods which had bécóme 


OR SEF aal UD Sy do r oeu on: | 
T "dns 1 ibus i 
“iden Vilcled S. i} bur br AL rue td Al "E ri oe 5 ana P al; 4 


NANI “the. Ga di raised non: behalf , of thi é appellant Havitig 


failed, we dismiss this appeal ‘with costs!tosthetrespondent; bi 


9 
DAH DAT A Ce EE ory 
N. K, Sen, J.:—I agree. Appeal dismissed ith! costs, 
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JUNAIDI a) ted fio ul (CEVIL, RULE, c f, + ^ r 
4 y) fub ates [OU Hu LIBRO 


Liew Date yy .D^6os ab bagy BUG uti ;: 021 ; 


y) Before , the, J Hon'ble, Mr. Justice, Purushottam e 


Boysen te fp varone Dh part Peay “LOM xdg e. t 


faite sang DENESH, CHANDRA IP | 
THO (d stai pf oA SIME pint p tt 

LY | STATE, OF, WEST BENGAL: E LORS, EUM 
Tis cn a madira Sete TP rur euge wt ote a a 
Bangil ive. Act, 109 (Bengal Act V of 1909) section 803 Order tinder, 


administrative order—Sections 30 ‘to 36;\ if extend to 
"^ff E ‘without order under Section 36.— Constitution, of India 


Jee srArticle aa petition, | under, where | incapable: of valuation, if to be 


1 so stated and to be? moved" before the. Division, iBench-—Inter; 
NSS ference “under; when riot: to be made-—Consideration of public policy 
ly OF administrative policy | by Tribunal, df any ground or interferencé— 
Withdraw rawal’ of petition, ' meaning ‘of,’ aplana osts, (if: may: be 
«t awarded ;ágainst^Petitioneri| under; - Article: 227, an, ground, of evasive 
[o Statement: as to, withdrawal, of his prior petition ander A Article 2 220. 
hy Wher rant} authori 508. | deals -with,,a petition ,under. Section 83) of. the 
Bengal Excise Áct,1 it acts as a Tribunal, ‘and the order has riot the 
effect of an ‘administrative ‘order! M UTE RE Bora vs.: The''Com- 
tnissioner of! Hills [Division !& Appeal(1), ; followed. . "E 


"TI "Because ;' the Veil te Govérüiti fnert!hds ádiministiative functions, it - cannot 
be. 'šaid mue WE a jai order ,,musd be deemed ,to be passed in 
dts, administrative capacity. " 2 EE ae 


aren 


IERI Cu. uds Yit iip ocio ergo oria ram y 


o: 1' Where thé! proceedings. PN Me pan of an ‘excise shop started 
with, an advertisement followed by a selection of a candidate by' the 
eu r, atid then there was- an" ‘appeal ‘by an; ‘aggrieved :candidate! accord- 

to: the: ı provisions :of the Act and;the Rules- made, thereunder,.and 
Bilal, there was, a, revision petition to the State, Government under Sec- 
tion '&(8) of the Act, which was dealt with by a Minister authorised to 


hear tbe same n^ "hearing :the lawyers.of. the parties,» „and thereafter 
the impugtied order was, p assed, it, cannot be said that the Governor passed 
‘the order as ‘the pan Head of the State, even. if the reason -för such 
‘order dela Teason-of administrative policy. ` NE 


E "Sections. 8 c to' "ss óf'the*Act relate to the retail sale of eae and 
'carinot extend: tor the fetail’ sale of .Panchwai .without- an order or noti- 
fication, „under, Section 36. If Section 95 is not ipud in such order, 


dt does not become operative d ‘Tespect of Padhwal; : ie A 


si pela 1n 


vy e petition- under Article 297 of the Constitution of India has to be 
“valued dader the! Rules'of' the Court, and such ‘value ‘should be stated in 
“the petition. which :shiould ` accordingly. -be moved - before the. appropriate 
,, Bench. , re 


"gt hp ee roel: CuDED Nas i " ea ae 
Where the order is within the jurisdiction. of B tribunal, and no 


«principle of , natural j justice ce has. been, violated, and the “alléged , irrégularities 
‘ature, and “it lis ‘uncertain ' whether ‘the State; Government 


did or du cds nen matters which, it might haye cotisidered. under 


Loo (0968), ATR, 8.C. 898, S.C.R. 1240. 


4 wy D WI, es , : sae x n 


* C vil Rule No. 3788 of 1960. " E D^ 
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Section 8(3) of the Act, there is no reason to Ier Fu AE 227 
of! the Constitution of ‘India. dta i eerie 


4 M ta rt at r ux 


, Public polic ho das een. a matter t of PETE before the 
ne and Tribunals. If the Tribunal has considered. one branch of 


publi? policy; ‘viz. the administrative policy, there:is no reason to interfere 
sn Article 227 of .the Constitution on that ground. 


‘Where’ a petition was “intended to be moved - - before ‘the Court, but: 


“was not moved at -all, there is no question’ of its withdrawal. But: if the 

-petition was actuall L moved and then withdrawn, the position would be 
different. and such fact should be oS ea in a Subsequent petition 
with eped to that matter. Seu qq e 


x "tr r, AT “4 f 


^ The material KA will appear, from the judericar: PEU 


AES Mr. yamap Ciondbugy for the. Petitioner. 
zu an Q 5€ 4 TR : 

n N. C. Sen, Mr. Sailadhar Choudhiry—for the 
Opposite Party! No. G Ee a hs 


f E: y PETI rare es ? || p 


) zi Lye [' T 


Mr." Ñ. "C ‘Chakraborty, ^ Government. Pléader—for 
"a Opposite Parties. Hep dan 


ied 4 A Sis "a pt CI py "^ b 
Mr N. G. Das—for Oftouie Party No» put" as 





 Chísiierjéo; 9 i This i isa petition: under Article 227 of the 
iate and! j is directed against an order passed ‘by the State 
"Government under section 89) of the: Bengal Excise Act. 
^ "The Setitioner ag granted’ an excise shop ilice dus advenis 
ment An appeal, was filed by the Opposite: Party No. 6 and 
“he appeal w was dismissed by tlie Commissioner. Thereafter, he 
preferred an appeal under sectión. 8(8) before the State Govern- 
ment and the State Government not merely sét aside the order of 
the Appellate authority but granted the shop to Opposite party 
_No. 6. The petitioner therefore moved this Court under Article 
997 against the order of the Statė Govérrmient. Mr. Sen on 
behalf of the Opposite Party raised a preliminary point viz. the 
matter should be valued at more than Rs. 2,000/- and should 
.have been moved before the Division” Bench. - In any case, the 
_value cannot be determined" and therefore it should have been 
"stated ‘that the’ petition’ was ‘incapable’ of: valuation and in that 


view it should have beert -moved before?the Division Bench. 


e ^ - i wa ie 
hoy. 4 
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"The advertisement shows that the gross profit is Rs. 300/- 
per month. The petitioner has filed an affidavit stating that 
the gross profit as stated in the advertisement excludes the 
salary of the staff and establishment charges. According fo the 
petitioner, this reduces the net profit to about Rs. 80/-, angas 
. the period of licence is one year, its value would be less than 
Rs. 1,000/-. Mr. Sen, on the other- hand, says that what has 
been stated as gross profit is really the approximate net profit. 
He has also given certain details regarded nett profit during 
-he year 1958 but he has not given any idea about the profit 
that he has been' making: after he got the licence from the 
State Government. The position therefore remains that I have 
no material before me from which I can say that the value 
should have been higher than Rs. 2, 000/-. 


In that view of the matter, T proposed, to dicus the merits 
of the petition. With regard to the merits Mr. Chakravarty 
On behalf of the Government says that this is in substance an 
administrative order the High- Court has no power to 


interfere under Article 227 of the Constitution. Mr. Sen : 


has referred to the .case Nagendra Nath- Bora(l) where 
the Supreme Court has considered almost exact provisions 
of the Assam Excise Act and has found that when 
an authority deals with a petition as under section 8(8) 
of the Act in really does it as a tribunal and the order has 
not the effect of an administrative order. I am bound by the 
decision atid I am also point out that because the State 
Government has administrative functions it cannot be said that 
in every case, every order must be deemed to be passed in its 
administrative capacity. The proceedings started with an 
advertisement and then a selection by the Collector. | Then 
there was an appeal in accordance. with the, provisions of the 
Act as also the rules. Finally there was a revision 
petition to the State. This revision petition, I understand, was 


heard by a Minister authorised to hear it and, he. heard the 
‘lawyers of both sides on various points addressed to him, 
“Thereafter, the order complained of has been passed. Hence, 
it, cannot be said that the Governor passed | the order as the 
executive head of the State nor is there sufficient indication ine 


the order" that the Governor chose to interfere not under-section 
(1) (1958) ALR. S.C. Page 308. ° ° 


—— — V eu 
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2(8) of the Act. butjas the executive, head of the, State. Even 
if Y look into the order, I find that. the, Teason that they have 
given is + reagon of administrative policy. But Mr, Chakra- 
borty rightly: says that because an administrative policy, has 
been "referred: to. or because reasons have been given it cannot 
besaid that.the order has not. the effect. of an. administrative 
order . It is clear that the State was moved by a party, who 
could under the law, move the State Government and.a 


Minister, who-was authorised to hear the petition under section | 


8(8), heard the-petition in presence of both-the,parties and the 
only order that has been made .on, that, petition is, that) the 
petition: was allowed... Had the State Government exercised -its 
powers as the executive head, we would, have found some other 
order dealing with, the, petition.- Otherwise, the petition. would 
be pending till some:other order were passed on,it but no order 
has been vassed-apart from that on the petition. I have, there- 
fore,-not;the slightest doubt that the State Government exercised 
its powers under section 8(3) of the Excise: Act. Mr, Chow- 
dHurv's point -is that, no petition for revision lay to the, State 
Government:because of Section 35: of the Excise Act and there- 
fore the -State,Government: usurped a power-not vested, in law 
“by „exercising a revisional jurisdiction, which they never: had, 
"bécausé-no'revision lay to them and. the order off the Com- 
missioner under’ section 35 is final. -This chapter begins with 
-Section 80 which refers to spirits.. The shop in question is 
not a shop for spirit-within the meaning of the. Act but a shop 
‘of Rachwai within the meaning of the Act. -Section 36 says that 
by a notification the State Government may; extend the provi- 
-sions of sections 30-to 35 to-other intoxicants. Mr. ‘Chowdhury 
said that there has-been a notification; Mr. Sen denies it. But 
no notification has-been placed. before me. purporting to be 
passed. under: section: 86 of the. Act. ..Mr.- Chowdhury referred 


10 certain: rulés-which -may imply that sections 30-34 -were ex-. 


. terided to Pachwai shop, but then that does not refer to section 
-35 which. deals with finality and, therefore section 35 has not 


- been. extended to;Pachwai shop and -the result is that the State” 


Government is authorised to hear the petition. and the order 
of the Commissioner is not final. Finally, a question comes 
: whether this is a case in which I should interfere under Article 
227. on merit: ‘Various irregularities are pointed, out by Mr. 
Choudhury, which the-State. Government: shouldchave considered 
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in allowing the petition for revision, but all these would show 
vhat there were some irregularities which, in my opinion, were 
such irregularities as would. not affect the merits of the case 
and do not appear to have been considered by the State 


-Government. I cannot say that the order is without jurisdic- 


iion nor can I say that the principle of natural justiĉe Ms 
been violated. I can at most say that there are other matters 
which the State Government might have considered, but, that 
means, thev might not have considered them and' I do not know 
whether they considered or not. But the órder in question— 
was passed within Jurisdiction. "There was no violation of the 
principle of natural justice and I find no reason to interfere 
because of certain ‘minor irregularities. Fnally, it is stated by. 
Mr. Chowdhury that the revision petition was allowed, mainly 
on administrative ground and this administrative ground ^is 
something extraneous and should never have been considered. 
The shop was given tó a gentleman, who was a retired 
Superintendent of Excise. It is quite possible that after he had 
taken the shop, persons, who acted as his subordinate a few 
months ago. would be called upon to control the functions of 
this retired Superintendent of exercise. I have not the slightest ' 
doubt that it would put the officers of the Excise’ Department 
in embarrassment which might'affect the éxcise administration 
in the State, and if the Government has considered it undesir- 
able to embarrass its officers, I believe, the Government has 
done the only proper thing which they should have done. 
In my view, therefore, it is not merely a matter which should 
have been considered but a matter which requires very great 
consideration and the “State Government has done the 
only thing that, in my opinion, any tribunal would ever do. 


, Public policy has always been a matter of ‘consideration before 


rourts and tribunals since the date when 'equity courts were 
established in England. "There public policy has always been 
considered to bé ‘a factor which Courts and tribundls' have 


; always taken into consideration and, if this’ tribunal has con- 


sidered one branch of them, ‘viz. the administrative poney 
find no reason to interfere. 


; : r, .T = s 
I must say that in the petition it was stated in paragraph 
86 that the petitioner " under legal advice wanted to move a 
" 
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petition under Article ‘226’ of the Constitution of India but 
withdrew the same." I asked Mr. Coudhury who was respon- 
sible for this. statément. Mr, Choudhury ` replied that the 
language © was his but thé instruction: was from his client. I 
wanted to know as,to whether a petition was actually moved, 
then withdrawn or moved at ali. The language means that 
the petitioner, wanted to move ‘bit withdrew. If the petitioner 
wanted to move and did not move, theré' is no-qüestion of 
withdrawal. If, on the other hand, the petitioner, moved and 
then’ withdraw, the position “would be different. * ‘However, it 
was for the ipétitioner to state the truth before. me. Ag he has 
not, T inust pe ‘an "odii E$ for costs aus) the pe niione, 


r 
l 


The result is that the Rule is discharged with cósts, hearing 
fee being assessed at five gold mohurs three gold mohurs to 
Mr. N. C. Sen and tw SUE mohurs, to IN. C. CICER 
Government Pleader. i s 
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a Rules is: discharged with costs. 
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Before the Hon'ble Mr. Justice Binayak Nath Banerjee, . 7 
and Hon'ble Mr. Justice Subodh Kumar Niyogi. 
e 


KAMALA CHARAN BHATTACHARJEE AND OTHERS 
< no We o 
OM PROKASH GUPTA AND OTHERS* © | 


Construction of Statutes, rules of —Bengal Municipal Act, 1942 (Bengal Act 
XV of 1932), Section 24(3), 56(1) (a), 66(2), 56(b)—General -election of 
commissioners of Municipality; time for—holding of general 
election within time prescribed under section.: 56(1) (a)- or ex- 
tended. under. Section BUH), if mandatory or directory—Position of 
Commissioners when general election not held within prescribed or 
extended time—Constitution of India, Article 228—Quo warranto, writ 
0f, E lo be issued against such Commissioners. Appeal under clause 15 
of Calcutta Letters Patent Order XLI, Rule 22, of The Code of Civil 
Procedure, 1908 (Central Act V of 1908), if applies. 


Law is.an objective thing and it. stands where the a een has made 
it stand. Courts ofi Law take’ a reasonable view of its provisions and 
will try to interpret its-provisions in such a manner as will.not make the 
very purpose of the Act infructuous, but it is none of the functions of a 
Court of Law to fill up or rectify legislative gapi and lacunae where under 
the terms of the statute some difficulties or hardship may ensue. 


Under Section 56(1) (a) of the Bengal Municipal Act, 1932, a Com- 
missioner of a Municipality shall hold office for a term of 4 years com- 
mencing from the date of the first xp of the newly-formed body of 
Commissioners after a general election of the Commissioners of the Muni- 
capality, at which a quorum is present. 


- 


Under Section 56(5) of the Act, the said term of 4 years may be ex- 
tended by the State Government for a period not exceeding one year beyond 
the said term of 4 years, if, in the special circumstances of the case to be 
specified in a notification, the State Government thinks fit. 


According to Section 24(8) of the Act, the general election of the Com- 
missioners of a Municipality must be held before the expiry of the period 
either fixed under Section 56(1) (a), or extended under Section 66(5), as 
the case may be. This is mandatory, : 


Section 56(2) of the Act contemplates a case where the general election 
of the Commissioners of a igre aang takes place before the expiry of- 
the period either fixed under Section 56(1) (a) or extended under Section 
568(b), as the case may be such a case only, the outgoing body of 
Commissioners may continue to function until the newly-formed body of 
Commissioners takes qyer charge in its first meeting. Section 58(2) has no 
application where a general election. of Commissioners did not or could 
not take place within the period prescribed under Section 24(3) of the Ach 


* Appeal from Original Order F.M.A. No. 117/1960. 
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If a statute fixed an outside limit of the tenure of office of the Com- 
missioners , once; elected, but fails to make provision ax to "what will 
happen if the successor body does not come to. be. before the expiry of the 
life of office fixed for the Commissioners -once "elected, - Courts have no 
power tg extend tbe life of the old 20d of Commissloners, if He law 
makes no provision therefor. — . : Pe dados 


t 


Ca 


- a . ; 

Where the peneral. election. of Commissioners of the Municipality did 
not or could not take place within the time prescribed inder Secrion * 2409) 
of the Act, the .old body of.Commissioners has’ rio legal authority to con- 
tinue. in. office, and a writ of-Quo Warranto will issue against such-Com- 
missioners, : 


- f i “a hd = 
4 ron E 27^ A i2 jc a. om ' f u 


ye Rule: 22 of iOrder XLI of thes Code o£; Civil Procedure; -1908.. EER not 
| High Cour to an „appeal. ander Glause 15, o£ the Letters Patent OF i cg 


afit ati Cyr y ERE 


4g d en laneo ete. 9j boner sew nbyllo (dui 


Ta I t 
Brojêndra "Chandra ‘Sarma fys. ‘Promina’ ‘Kumar ' Dhar(1), followed. 
qi UN fa SPURT popohiy Gh Dr COT al sd 


re 


The material facts will appear from the-judgment: —- 
pee wT sy Berr 


à Rammohan Bhattacharjee for, the. Abpellants Nos. 1 “109. 


obey 


N., C. ‘Chakravarty, Gov Pléader for, the Appellant 


(C7 Ne. 10. luos 3 JE oe SR e 
Nirmal Chandra Sen, Shaina Ghoudhurg- for the 
Respondent. _ ; TO 


» c ~ - ^^ 
1 


< ne Tdgenen of the Court was. ag NE us 
r 4 4 


; Banórjeo, J. The appellants were ‘opposite parties Nos. 
T to 3.4, 5, 6, a B, 9, 16 and 20 before the trial Court.. The 
Commissione of, the Municipality’ of .Bhatpara: were opposite 
, Party ] No. 16, ‘the’ State ot West Bengal; was the opposite . party 
. No 9120 and ‘the. other: “opposite parties ‘appellants were. the rate 
“pay ‘The titioners before the. trial court, who are res- 

E té Nos. T to.b in thig: à ppeal, chalten nged the authority 


ty, ate 


pposite parties Nos. 1. to. 36, before. the. trial court, fo 


Far ES RP 


` 
t0 an 


ADS on originial” order” FMLA No. 17/1960. ^ | 
E "a - "P ` p qor : r AS qe en ty L - 1 7 ih 
| | 
€ a Er ona fue oe eee Ei r^ DE e s (PT mr x 
(1) (19909 24 C. W.N.! 1018. | 
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function as Commissioners .of the Bhatpara Municipality. ‘The 
case with which the petitioners, before the trial court, came to 
cOUrt was as stated hereunder. l 
A ‘ e 
The opposite parties Nos I to 15 were elected Com- 
missioners of the Bhatpara Municipality at a general *el@@tion, 
held on March 20, 1956, under the provisions of the Bengal 
Municipality: Act, 1932. The first meeting of the said Gom- 
missioners was held on May 21, 1955. On June 13, 1968, the 
District Magístrate fixed March 22, 1959, as the date for hold- 
ing the next general'eléction. "Before the election could be 
held, on the application of some of the ratepayers, of. the 
Municipality, a Rule was issued by this court, Being Civil Kule 
No. 369 of 1959,-for quashing the electoral rolls of the Munici- 


pality on the ground of alleged irreguarity in their prepara- 
tion, 


On March 18, 1959, on the application ‘of’ certain persons 
there was another Rule issued by this court, being Civil Rule 


“No. 825 of 1959, and in that Rule there was an interim injunc- 
„tion made on the State of West Bengal restraining. it from 


publishing the result of the forthcoming election of the Bhat- 
para Municipality in the Calcutta Gazette, 'The election of 


. the commissioners:of the Municipality took place on March 22, 


1959, in which the opposite parties Nos. ~Ij.to 16, before the 
trial court, came out successful. On September 14, 1959, Civil 
Rule No. 369 of 1959 was made absolute by Sinha, T. and Civil - 
Rule No. 825: 6f 1959: was discharged. -The result wag that the 
electoral rolls of Bhatpara Municipality being quashed, the 


election that had taken place on March 92.. 1959 became bad 


and of no effect. Thereafter there was some, correspondence 
exchanged between the District Magistrate. and the Chairman 
of the Municipality, between September [8 and December 11. 
1959, which goes to show that some persons were of the opinion 
that the. old Commissioners of the Municipality were conti- 
Duing or must be deemed to be continuing in’ office and accord- 
‘ingly an ordinary meeting of the Commissioners of the Munici- 
pality^was held og’ December 30, 1959. On January 4, 1960, 
one of the commissioners, elected in. the 1955.election, wrote 
a letter to the Chairman of the Municipality to the effect that 
the terms of the office of the Commissioners. elecjed .in 1958 had 


t 
oa iua ADD qu" X act 


19611 HIGH COURT 
E aiid tli; could | EA TER: function. ds such. . The ques. 
tion whether the Commissioners elected in 1956 ‘could any 
further function: thus became important and required an autho- 
ritatiue decision: ©- J^ a Ms aka 

Z With that end in view the petitioners | before the trial court 
moved an application under Article 226 of the: CODSREUHOR 
iter alia praying: — | Poe ced Kg Un 


1 
C ing Ilys 2 um 1 , 4 r' Qtr H 5. 


4 


^^ (a), X, rule nisi on, the respondents to show canse why a 
writ “of or in the nature of Quo Warranto should not be, issued 
against ,the. respondents Nos. 1 to 15 ‘both ‘inclusive jointly and 
severally commanding them to exhibit, before the Court by 
what power, or authority they are holding . or continuing in the 
offices, of, or; functioning as, the Commissioners: of Bhatpara 


Municipality, EE EE ` 


J , 


(Y A. rule nisi or the respondents to show cause why a, 
writ of or im the nature of Que Warranto should not be issued 
against the respondent, No. l ‘commanding him to exhibit 
before the. court. by, what power or authority he 15 holding Or 
continuing in the office, of, Or functioning as, the Chairman of 
Bhatpara, Municipality; r 


! "n " 1 


(9. A sue nisi- on the respondents to show causes why a 
writ of or in the nature of Qu Warranto, should not be issued 
against the respondent No, 9 commanding him to exhibit before 
the court. by what power or authority he is holding or conti- 
nuing in. the office _of, or functioning as, the Vice Chairman of 
Bhatpara Municipality; 

(d) A rule nisi on the respondents. to show cause why a 
writ of or in the nature of Quo Warranto should not be issued 
against the respondents ] Nos. 1, 2 and 3 ‘commanding . them to 
exhibit before the court by what power or authority they are 
functioning. or «continuing. to function . as the Registering 
os of: the eet aden, B À 

A A Rule. nisi on, the resporidents, to show cause why a 
writ of or in the nature of Mandamus. should not be issued 
against the yesponents Nos, I to 15 commanding them 
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to for bear from functioning : as the POIIRISMODERS of Sd i 
Municipality’ 


With the other prayers we are not concerned in, this 
appeal. On the aforesaid application there was a, Rulegissued 
by this court on EQ b, 1960. 


9, - 
The Rule. came up: for: hearing | before G. K. Mitter, qd. and 
after an alaborate examination of the provisions of the , Bengal 
pet Act His Lordship came to the following: finding: — 


(a), “Un der $ section 24 Sub-sectión 3° the District ' Magis- 
trate , bas to, dates for general election "of ‘Commissioners 
every | four years uiless 5s their term ‘of office" is ‘extended ‘by''the 


five, 


State Government ‘under ‘sab: section (5). of 'section' 56 in which 
case such elections are to. take place as. eatly 2 as possible fixed 
before the ‘expiration. Of such tèrm. Section 56 Sub-section® (1) 
provides that a Commissioner is to hold office for ‘four’ yeárs 
commencing from the date of the first meeting of the newly 
formed body of. Commissioners after a general élection at which 
a quorum of the Commissioners of the Muiticipality and ordi- 
narily such election) ought to take place at a meeting to be 
held within thirty days from the date 'of the ‘publication in 'the 
Official Gazette of the result of a general election of 'Coin- 
missioners in the Municipality. The legislature was alive 'to 
the, possibility of the absence of a quorum, at a meeting con- 
-vened under section 45 sub- section (1) in which case unless 
there was some saving provision the old body of commissioners 
would cease to hold office even before the new body had met 
affectively for the purpose t of ‘the Act. ' It was to obviate such ‘a 
contingency that section 66 sub-section (3). was included in the 
statute, Under this sub-section the term. of Hour years' may 
‘mean something more than a span of four successive periods 
of 365 days each. | This "sub. : section’ pio rovides that the term of 


"ly iU. 


TIT 


four. years, referred to in the, ^ padelio ( t ob sectioh' 56 d must 


Da Ert 


be held : to include any P period which | m may ela pse betwee’ ithe 


TF Tp "Xn (f t, 


expiry of, the said four x and’ the ‘date’ of cs ae ‘meeting’ of 
patr >" MAJA A da tw adio vet Bs 


a newly formed body of Commissioner’ at, whi 1s 
present. Although general elections’ Hre tS be Wal wit four 
years from, the date of the first meeting of the newly , formed 


ub vn gi 


"body of Commissioners’ after, a | general” ele ction, the’ State" 


Govérnmdnt } bas the power. to extend their term’ of office for ‘one 


eA t * 20 e LO., 


ed J ; 
' xk a WEE qu. 4 12 xd 
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Put, AER a RM T » do doctum 
year. ihe. outside, limiti of the term .of office, ab the Com. 
missioners can therefore, be only, five years from, the date of 
first meeting of the newly. formed body, of Commissioners 
after à general election. The Act does not seem to me 
toetontemplate the  possibility;.of „the, term of office of 
the, Commissioners spreading over a, period. of. more than five 
year It was contended on behalf of the respondents that this 
is not so if full meaning is to be given to sub-section (2) of 
section; 56..:Itiwas argued ;that if for any reason a general 
eléction produces no result, the term. of office of four years men- 
tioned. in. sub-section (1); of. section ,56 will include, any period 
beyond the'expiry, of, four:years so as to, take it up, to.tbe. date 
of the, first meeting. of ‘the, newly formed ‘body of Commission- 
ers. who . may .be ẹleçted at the next ; „election . ‘validly held. I 
see no reason to hold that section 56 sub-section (9) must be 
given this uncalled for construction." 
uode Wd ch, + wii RG Ea. aah HE 
(b) “We are, not concerned. with the ‘question as -to 
whether that election (meaning the forthcoming election) can 
be held on the date fixed. but the, question -whether the old 
Commissioners can still be treated as being:in office- under. sec- 
tion 5€ sub-section (2 of the Act. 


t oa 


ia) 
ra? 


“It was strenuously argued’ that the plain meaning of sec- 
tion 66 ‘sub-section’ (2) is that:if for any reason no valid elec- 
tion is held within four years as envisaged by the Act in 
normal circumstances, or if the newly elected Commissioners 
cannot meet effectively within that time this sub-section would 
secure the tenure of the Commissioners so long as the new body 
was not elected and an effective meaning of that body not held. 
It was argued that the expression "shall bé held to include” 
occurring in that sub-section is one of wide import and is not 
necessarily limited to'a space of three or four months but that 
it may even extend to a year or move. This.to my mind would 
be an absurd interpretation in the light of what I have said 
above. Under sub-section :(5)' of ‘section 56 even the State 
Government cannot extend the term of. office of the Com- 
e missioners of 'a municipality for more than a year beyond four 
years. ‘Such’ term "of office ‘can therefore néver exceed five 
years but the interpretation suggested might lead to the term 
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of office being enlarged to six or seven years OT even Ionger. 
In my.view, this certainly was not the intention of the legis- 
lature and the term of four years was never intended to spread 
over six—or seven years as suggested." — ^ — E 

l in the view taken, the ‘trial court made the Rule absékete 
in.terms of prayers. (a), (b) (c) (dy and ne sere a 
before ; r 


" `~ | 1 z 2 . 1 . 
t” , 2, (Ir t n aha 1 m , i ir hor 
1 


t 


The propriety of thé order is being challenged in: iiti 
appeal. Mr. Rammohan Bhattacharjee; ‘learned Advocate: for , 
the. áppellants Nos. ‘1 to 9'contended ‘that'!the .provisions ‘ of 
section .24(3). read’ with section’ 56(2) "of the: West; Bengal 

unicipal Act were diréctory and not mandatory. Sub-section 


. (8) of section 24 and subisection (2) 9 of section 56 are set out 


below: ' i a OS dy abo ye war Y 
PHS ae ck aa gi. Nase aa Dosis 
“24(3) General elections of Commissioners shall take place 
before the expiration of tlie term of' office ‘of ‘the Commissioners 
under sub-section ' (1) or sub-section (D) of section :56;: as! the 
case may ‘be, and on such days as the District Magistrate! may 
fix for each ‘municipality in his district.” : ; pu * 
` Ar ; So if um WENT 
* 56(9) The term of four years referred to in sub-section 
(1) shall be held to; include any period which may elapse 
between the'expiry of the said four years and tbe date of the 
first meeting of the E formed, body of Commissioners, at 
which a querum is ee i -at wi 
: | "a 
Mr. JBbáttachazjee «ions relied on ie uei of, sec- 
tion: 66(2) and contended that:the aforesaid sub-section: gąye 
clear indication: of. the scheme behind ‘Bengal. Municipal Act 
and went to support his. contention: that ; Commissioners once 
elected in: office must not: go out. of;,the. office: until: a, newly 
formed ‘body of commissioners ‘hold, its first dnd 
Rate. Jeder" d sgg. i wl ‘roe! 


4 P 
t ! 


e '"In'our opinión this argument cannot, “be Ge i Sec- 
tion*56(1) (a) read .with: section 56(5).lays down the outside 
limit of the terms of Office of :Commissioners. Under. section, 
56(1) (a), "a Commissioner shall ; hold office for, four years 
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commencing from the date of the first meeting of the newly 
formed ‘body: of ‘(Commissioners after a, general election, of. the, 


Civil 
5 


Commissioners of 'the ‚Municipality at;inwhich a} quorum, AJ KamalatChavan 
present." Under section |66(6),!the, period, fixed under section Bhattacharjee 


56(1) (a) can be;extended. by, the State, Government, For, a period 


I5 [D VB. 


Om. Prakash.: 


Ofetfoteexceeding, ione, year; (under ,the recenti amendments,, two Gupta Ber ors, 


years): beyondothe term ọf;four; years; provided; by, clause ; (8), AR 


sub-section (1), if:in .the) special, circumstances 4(to; be. specified 
in a notification) iti so thinks, fit, nin: qnudinl£ sib se (lo 
ens go zbog las e inu nies arnlé eid to viodnt 51:6) 1o 
The general election must be held before, the; period, eni. 
visaged either under section b6(1) (a), or under section 56(5\ 
That is whatiseéction24(3):provides« 515 sr Pras 2101 rf 
re sai BS aprenan ddi Jo stil odi Yo. aqs edi gts 
11. Séctionib6(2y contemplates a. case; where; the. election: takes 
place beforé thel expiry. of the »period;stated5in;sectieni 56(1) 1(2) 
of. sectioriu56(5).of the Act» In; suchaa; case: onlyathei outgoing 
body of the Commissioners may continue, until the newlv form- 
éd body takes: over!in its.firsti meeting: ; Section 6/2) has no 
application where,;as ini the: instant case,, a general. election did. 
not:or' could; not take ;place,;within the time asc envisaged; in 
section 243. of: the ‘Act: .We,.,therefore, jrepel, the first branch 
of. RAD advanced: su Bhattacharjee. loini HOUWER] 


i Mr. Bhattacharjee” next ‘cb tend ed that th he interpret’ tioti 
that e ic op dgé would Créate an in no BORISE "hai "'THeré 
ve S P l Pa dy in Dara ANG FT aui Hicipalit ind" Munici i; 
au S t SIENTE RS & Comes ióners. “Wi, Bhatta 
m strohgly conten ded' that ile must give “such : an ‘interpré 
tition’ Of the’ statutory [ provisiong as Will not tedd to ‘disastrous 
consequences to a, Municipality seeking to function. The jm are 
two answers to dig contention made by ME Bhillaciülfiee' 
isan Objective thing 4nd i standa, Where thé légidtitare hi dde 
is $c stand. oit is 0 dt d tas n réns6hable je vie ew f its PD isian 
a po Ls rpret’ dn PETER : ERES seh N 
T "of the En ass dE E etl 21^ ip oF ‘Taw DU: ‘enews Jc adn 
existit san gaps ami a Macuhae aga Gh NAN MIO fo, abe i of hè 
statité sum s difficultie Or Waly mae seule. ^ IES | uoce fixes 


SOT ^ T wit 1 >» att A ^d B Oath 
m" 'oürside uie a pi of: PAN ride "elected 


u mak E, Ve ord dyes tor de plc r 
ut fls ó maké provision as t to what will à ppens ‘iF ‘thé se 
x . OTOL DOLO pe sen (DU 
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TE ‘lero t do gana Jes wd dae ca he crm TEE LAS qst salita 
civibi cessor body' does not/come to'be before the expiry of the life: of 
ats TO lust office" fixed ' for ‘Commissioners: once! elected, : courts’ have: no: 
n D power’ tö ‘extend ‘the lifé ‘of Ithe ‘old ‘body of ‘commissioners, 
Bhattacharjee? if the ‘law makes TiO ‘provisions therefor.; In! the next placé we 
Pa A are not sire whethér the 'affairs of/the Municipality wille afre: 


Gupta” &! ors! 


Banerjee, J. 


at such a tand Stillas Mr! Bhattachatjee is afraid! ofc Although’ 
ihe! commissioners” may goout "still’ there «may bè permanent 
officers of the Municipality who! may: administef'as.a:some sort 
of care takers of the Municipality, until a Jawful body of Com- 


4. EN THE ee uel i "E F quy H T mmer, z5 
niíssiotters 'cortes?rito office; ol vini aoai T aaua af F 
PORE Don OR cian EYDAL nr mber 39819. Kyong! 


In thís appeal we are not!concerned Withiwhat' will happéri 
after the Pi of the life of the Commissioners. All that we 
fiàvé' to! decide ^is! whether» Contmissioners :elected! in^ 1955?mav 
still cofitinüe'in office?! "Weare of tbe opinion ‘that’ they cannot; 
What will happén' thereafter need’ not concérm us irf) this appeal: 

greed odore undi ipri nspeitans of panapa ata adt te tng 
ot Mr. (Nirmal 'Chandra''Sén learned Advocate^for some of 
the’ respondents,'contended beforé! us' that ‘the: new electioni; as 
directéd:'to'take ‘place, *was'a'fraud' on “the Statute." "He^ con: 
tended that ‘in’ the circumstances; as in‘’the instant case, the 
Government might^bave better either withdrawn''the Munic?: 
pality under;section 8(a) or, dissolved it under section 553 or 
superseded the same. under section 553 of the, Act.” We. are not 
concerned with that question, in this appeal and we do not. pro: 
pose - to express, anj. Opinion as to Bow best the State Govern- 
ment might haye, otherwise, acted. Or reacted. We, therefore, 
do not feel, concerned with the argument, advanced | by Mr. Sen. 
Wed now turn- -ton the cross-ọbjection preferred by & some of 
the respondents ; who were some. of the opposite parties -in the 
trial court, ; . On. two preliminary grounds. we are not inclined 
to entertain the cross-objection.- This is a letters Patent Appeal. 
‘We doubt, whether a Latters. Patent appeal, under, clause (15) 
of the. Letters, Patent, attracts the provisions, of. order. 41. rule 22 
of, the Code of. Civil Procedure, "There is. a. direct. decision on 
this „point, by, a Division "Bench, of this. court reported . in 
(Brojendra , Chandra. Sarma - VS., Prosanna Kumar.: Dhary(1) in 
which, ‘Mookherje¢, CJ. and Fletcher, J. observed, as follows: 


* (1) (1920) 24 C.W.N. 1016. * 
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" We are of opinion ps the Memorandum of Cross- 
objection cannot be entertained R1'22)Or. XLI, of the Civil 


"Y 
Ob 
Civil 


1961 


Procedure Code is not applicable to an appeal under cl. 15 of 7 “AN 


the Letters Patent: Kansalin Vs. GilabkKuur(1).\,The Cross 
objection must, therefore, be: dismissed; no 


e Mat Bench: decisióri is/binding ÒN this tout, 
i Rf 
Mr Sen very! ‘strongly! afputdi that, wé/should differ from 
that Bench decision and his reasons were that order 41, rule 22. 
of thé Code of: Civil | Procedure! metely: MASON fon Aviperiod; of 
limitation for cross-objection and’ was not, the su S substan antive! pro- 


4 severe 


visions under which the mae ah p be made. He 
cohteéhded'that"in alb appeals, including) /an iappeab under the 


i'n! do SP MTC Hod OL sat gtd vac AD ia qeu ght.t che UA es 
Letters Patent, OT eq respon ndent T d'a, T1 ght, n P S Brelak à a 
obj ecfio on, "alt Houphi'théte’ was ngi provision either initheL ‘Letters 
(sy fuh ‘th mere theca "exp ré: aV 
Patent. on in the.Civil. Procedur e; God), W hich ex éssl Bav kih 


NALENI arly 
uw l)a 


right of' |cFOssPobjeéction: We; üáre»unablé:to uic this» argu- 
ment: -Further it appears from, the judgment of the, trial gourt 


that the subject matter of the cross-objection, namely introduc- 
tion of a yate m of, single member . constituency in the same 


Municipali ity was not seriously. pressed pressed ssed before Ah ia Court. 


2 TO DIAN jg 


Mr. ‘Sen contéhded 'tliat/the ‘trial! tourtrd "did not: really appreciate 


REINT Jaja 


the position, taken by him. before, it and. ther eforé we should nët 


said. "we dismiss the: ctoss-objection. 


; fl wen ea toe uS cd ep cn 


‘attach, any importance over. "Yhé"oblervation. made bythe: trial 
‘court in this: ‘Tespect.:. Assuming, for ‘the ,sake ' of argüment ‘that 


Wé teed, fot  óver-émphasize that statement: of the: trial: court, 


Hy et 3. eh] lii 


even then’ the. cross-objection is bound to fail. on ‘the | other 


13, de 


ground hereinbefore mentioned by us: "For the: reasons. afore- 


SUPPE ^h fleet ro fer ull 


ij "gd vom i (t Fur» Ip nd ^ {7 ot 
ub 8a | f petet ib Poste rahi alo Jar 


. 17) ib ve, br usini ouri 
' no o Tri: the ‘result: both: the! appeal, andı, the /croas-objection are 


dismissed. There will be no order as to colit: RERUM E 
ABO in! the: ‘CrOss-Objection, jy). yir JIM 2, NE belani eh) | 
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Appeal dismissed no ordei às td yt. 
Niyogi,idi 1 agree. v lh aon) istioI6Im gib 
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fra ost jo LIX 30 CIVIE REVISION- nd JON) oDd 
lo 6f D pber eqqns mp oi Aldgvile qo 9n ap apC anie ct 
Ol) oU Before thetHornible Mr. Justice iS. Ky Sem andi ji): 

Hon’ BléevMr:Justicé N: Ky én , JP fT ffe a TID 


JRAMIBROSADIIKARNANI; &ICO.1,4 15819 
| - Vs. 
midit woth IGETAMPATZAISELHIA:8&:ORS:$ use alt 
vf aiar, tp gobio 1e giva get sid bos ft: «53b bre fL anu 
West Bengal. oe tin Act 3956 (Wf. Br. Acti ae a Nernans 


terminatión ‘of 


170) th 
OM errears i, NU MET udis of vd Ouf c the defence after Tat HOC. nut 


1 
"5 


9H a ad bino, qo ado ect; gt Panie MBU oni 


nt e io aree e BN kn the. West, Bengalr, Premises 
PPA AS T termining, th ble the tenant was made 
rater oso" without ob jebul By the? landlord, and afi order 

minder. VAN. { striking: icis ia defence, ofthe. tenant was „made, 
larh Peman ; plicati be dandlony filed on 7th D ANG 
terminal: nents nt deposit se for’a petiod of fonz, months 
gts the order «under [Section 17 (2), in amit, for ejectment,, 4,7) nit 


Mot did, Hui che absen! órder!'ünder Section 17(8y:ofitthe Acti was 
badami jene Jio )ado-seo10 sd) To MIEL (ey guo Oct 161 


ANGE oit, 3 2 MEER CO Y estero ots 


Und -t ou 170) of thé Áct, the tenant had within 
al! bn th’ bE service’ berms Oh hel Somos on“ him tó ' deposit : ‘int Gourt’or.to 
pay tothe | "tonto ana járrears; off rent „calculated at cthe mae last paid 

her, with interest, or at t the rate determined by the ' Court under Sectión 
Ty ir thére ik ‘a! dispute! as'to tbeamoüntiior the rate ‘rent..: The-Court 
has) to: Spass lanh orden cander. Section : 17(2),-in., accordance ; with, t the, pro- ` 
vis ons (et SENO, | 70). Under the order under ‘Section ' 17 (2), a’ date’ of 
deposit h 3 iind" the ‘arrears: oft rent Lupe e end of the month 


revious:; io) si iin which: the deposit. is, to, be, de has .to be cluded 
n at, ord Having do done that, there iode be fo apna ana otter 
ét Sécti on 17 (3) in resp péct of the period: which: i alen imêluded in 


he order Sunder Shein T et haohaoa KAM | f aen 


The provision as to deposit monthi.byi month) in Court: inj Section 370) 


comes into L pir on Sap i d that is to say, after the first deposit 
whether such deposit is made by 


including, th 
‘die tenant" fer Ré d de aar iSection, 170). or under the order of the Court 
‘ under { Sectidni=17.(2).5 QO’ 2h j2D1i0* "yu sb. HH ena iT De? fil. 3 5 


If the landlord has not objected- woratsoiptoceeding-xinder. Section: 17(2) 
sd pr subsequently dispute the validity of the order made under 


17 
Y. a QV. 5 vumah iaa. 


The material facts will appear from: the: jüdgmenti— 


PESHON ah 


C. C. Ganguly with Sushil Kumar Biswas and D? P) Kar . 


—for the Petitioners... (5 jo sr tja 2D qu 
*.Civil Revision Case No. 555 of 1960. 


4 
LS 


1962] USA JO Hidu e6URTU s r6 


^- Jitendra ‘Kumar’ SensGüptà with 'Sudhansu ;Bhusan- Sen 

MEE V rt O Kenai anga kag eeo the Opposite 
Pul: r (CoPartiéso àoneonsn on oD at i4 Z 
E, sni Mo homing seoa[ 22 ue (ue har 


w Na cech 
if nai dee ang a the:Gourt) waas follows: — SEA 
Ors OO ovp Hc c MBJS 91 amad de a 6H 0 ou 1, 
er Seny Jor; : incdivected gaius am 
order under section.:1%(8)0f therWest Bengal; Premises [l'enancy 
‘Act, ‘striking’ out the defence jagainst. delivery,-of, possession in 
€jectment' suit Noii20 of 1959dfrthe: Count: of the. Subordinate 
‘Judge;:-Cooch-Behar. 1Thesrent; of; the cgodownt of, which , the 
petitioner is the lessee was settled by contract at, Rs..333-5-0, 
the date of Commencement of the tenancy being 20th May, 
1962.'., Onr20th March, 1964; the. petitioner filed an application 
for fixation of, standard, rent.andpat one of stage standard, rent 
-was fixed ati Rs. 280 [::by the; Rent Controller. . But that, order 
twas set-aside, and; after. remand, the standard rent Was fixed at 
"Rs? 40-80 nP:. But that Order ,was,also set, aside, and no final 
order. has; yet, been passed | jon the application | for fixation of 
«standard» rent. s In -the ‘meantime. the opposite. party landlord 
‘having ae notice determining, the tenancy, , instituted. | the 
ectment. suit on. 22-06-09, pand summons, was. served „on the 
„petitioner: on; 2.59. The rpetitioner, thereafter became. liable 
itocdeposit. arrears; of rental dx; oet rent Lider ei provisions 








kada 


10£ ; section | li Of 4 the 5 Wes 
 Ehere-was an, application by dpa peritos jur section 


à lt? 


1172y for determinin Dg.the Wa of arrears, “payable eu under the 
provisions; of sub;sectior Da(1) rof section. dd ;as on Account of the 
dde orders of the Rent Controller fixing standard rent which 


W ere subs bsequently set. aside, | the tenant petitioner had deposited 


|| 5 ad = T 2a o! 1 b. c + 
"dif erent amounts ts befor e ‘the ‘Rent C !Controllér from time to time, 
oun $ {ir A Pere T € CO! r F | 1,9 
i and, at: ‘one. Stage, on sko of ‘som e! mistake, rent for the 


"JI 


same period vis de ited t twice “over.” “This application ' ‘under 
section 17(2), was he card’ and decided by the learned ‘subordinate 
‘judge. and diy. “the order. dated $22. 59,’ the learned 'subórdinate 
judge, pointed out that on account ‘of thé different orders fixing 
standard rent the ‘defendant had deposited | rent for five months 
«from Mägsar or "Agizhayari 'sudi 1, 2014" to Baisakh’ Bodi 15, 
. 2015. Sambat; .yéar | ata ‘ewer rate of rent, ‘and he was? therefore 


able’ to deposit: thé difference. | The learned: Subordirtate. Judge 
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Civil observed ‘that:-the ‘defendant had ‘deposited: rent wlth- the Rent 
1960 ‘Controller ‘from ' Stavan/Sudhi?1st 201'5:tosKartik Bodi 15, 2016 

ma Gaga Sambat year. After making the necessary calculation, including 

Karnani & ots. interest, the learned Subordinate Judge ordered tha? the de- 

fendant do deposit : into? Court. or pay ito: the: plaintiff, the, sum 

of Rs. 2.709-18- nP. being the amount payable upto Magsar of 

RE Agrahayan. Bodi 15th: 2612 with interest at- thé prescribed rate 

within 15* “days, And also continue depositing-a sum. equivalent 
to rent ‘dt°the ‘rate of Rs: 333:31:nP. by the 16th-of each suc- 
'ceedirig month, and'-if he-failed’ to deposit or pay any such 
amount ‘his defence ` a eral id Poncium would -be 
struck out, ee oe 


. 
-~ r an 
ED Í: ue LR wel t UT ' b F, S diio: Ny 


- * E , 1 


vs 
Champalal Sethia 





This order, "as valreddy’ stated, “was inadé on ‘December 9. 
1959. On December D: 1959 the plaintif opposite party. had 
* failed. an application under, section’ 17609) for. striking |out * tv . 
defence against, delivery of possession, because the summons hadi: 
‘been Served on July 2 1959, corresponding to Ashar Bodi 2016 
[3 Y, ‘the, rent from’ “Ashar Sudi 1; 2016 to^Kartick" Bodi 16. 
3016 3 Y "has. been deposited with" thé” Rent Controller 
and: not ‘in’ Court as required by~ the ' provisions of “section 
ATO. The learned‘ Subordinate “Judge - "heaid the’ application 
“under 'Séttión 173) after disposal of: this ' tenants application 
“under section 1" (2) and passed an'order on February’ 13, 1960, 
"On, that application: striking: out the ‘defence against delivery of 
possession: on the ‘ground’ that for thiosé' four inonths after service 
of sminons the tenant’ had failed’ to deposit the rent in Court, 
but | had’ made thé deposits with the Rent “Controller **/ 


ri P at 
18 zb VRbUf aby er Te ow du Camp df] 


| 


kaga pe Were. ane 


iE Against | that; Order, striking. out ihe defence against delivery 
pf possession ., the tenant, has filed” this ; “revisional application. 
Mr Cue: Ganguly appearing for, the , petitioner ‘has urged that 
„in, his.. order ander -section 17(2) passed on “December , 9, 1959. 
the learned. Subordinate . Judge. had considéred, all rent payable 
upto Magsar, or Agrahayan. Bodi 15, 2016 S. Y: and had directed 
' deposit of future rent month. | by, month by thé 15th’ of each 
:following: month, ih » addition; to ithe arrears. Calculated by him 
, upto. the end. of the month previous ‘to the month in which 
^ the: order "Was made: and. in: the, ‘circumstances for; a technical 


e 
is e 
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BADE f T > hicar Ler c ; Ram ‘Prosad 
4 35. fij "n GU uitib 95 và d E9 1n pt (. " act. zu, £330. vut Ka ï % ors! 


D Pe KS aeih fig eer) Mi cover o, teh Hh var 
Se 'Gü appearing for the ‘Opposite jariji has cpambalal Setbia 

sped fh gi «n Wo oi P ef shouid”! be kakên” t6gêtheh "Because | tid 

aier pasi doeet dad icip 1704) idi December o? ainsi 
aj xr p Bordinate dien écorded" ih rdi orf thé ies Í 


DUUM ed he (7343 à i t 2 
same date SU he W m: $ iy i Ur hear: e l 
S'i 5€ ag ak ALANG | 2 t [015 Dt { Th OE 
of the plaintiff under ra) ubsequent’” date; 
onak 4 put du Us (8) - | 


i suan of that order rhe süb ES séquently eld thé'a &pplifaüon | j 
under c secon 11) a and pa Li ‘the didi Xing Out thé'de ` 
and in the circ ag andi (old not be held thatthe 


DM Won S de nion ent Fi Pose. yabe ahto pnmo 0 , 
wo, ord Hi fondue tabau, wha odd cp bonu rbernls A 
I AE D owever Td Wr at" the dé ian dct sib : 
fy was, passed, p Eher; 1959; andthe leuriéd judge 
(pnsideted the n peso ae reiit upto Mägsar Bodi 
1b. ‘201 6 5-Y. together Roto “iHerêon, “and ' the” tenant 
was directed io dé it NAM rént "month ‘by mointhi by-the : 16th 
of eacl eh, fallowing. meas ^ ; bu dn bomo x dated. 
FERE ruary, 1, 1960, Y , the. é learn in carnèd Si ubo ordinate" Tüdge “400 into " 
ronpdemagy SOS. detalle foP the earlier” period betivée 
AIME 5 yudi, and Td maia 2016, $3. thé rént! for which had 
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already PAT A mno erat nim Dp 'order 
ROER 3 i Be ectio om TD. stile ibi re pes i o dóübt^that ; ar 
hes inp. SENS es fi bes Gd kie Wat > -~ 
i£ the earne d Subor or pel nha Thot! anah order; 


` under section Wa he à i i VeL an Order under section 
178} strikin UM DCN in asmpuch as rent for the four months 


f T mt 721! 1 T 

from, Ashar Su di to artic, Bodi, 3018; SY. after the’ service 
Q0 OF blat it cath? LI (vat t' ii 

hr notice pad, Cen Crroneo : ud dipdiied' w Y with’ the; Ren Con 


ATK v 33101) Bu AR m "Order r^ Previously under ‘section 
1? (2) 2 and T ent for the dispui uted | peric being itched’ within 
it 


a 11,7] de u 

the Scope of that order, the  sübséquent'o ‘order under Section’ 17 (8) 

Pte Diep ta So? 119. PAPAN 7 th 
must be held to. be ba ad. Under the terms of section 17(1) the 

t. tL : RG NANG TAH br une 

Jenant has within a month o of 's efvice OF the suinmions ion him  , 

cleo p) je HN 
“10; deposit, in. Court, or. to y to the Jaridlord ` an amount ‘cal- 
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rulatéd at the. Tat. ‘of. rent at which’ i it Was” Jast 'pajd- for» the 
pefiod for which the tenant may’ have ‘thadé default “including 
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“he, period, subsequent there, to upto, the en „9f the month 


previous to, that rin, Which. ihe deposit i 1s made, $ ogether with 
interest thereon; did shall thereafter continue to dept ments 
by month by the 16th of each succeeding month a “sufh equal 


to, the. rent. ; Now, jf. there EU APO A as,to the. rate of gent 


ve iles jue We 


or Jamaunt, of. arrears, the: Court ih as to tf. pass an, order under 


section, 17(2) and Ae oder under, gectio lon nd s der 
nine, the amoupt, jp, be, deposited, qr; pit 4o, the landlord, in 
accordance d the, provisions E section V7(4). Jüder "thé 
order ,under, sub-section (2a, date of. deposit t bas to be fixed 
and, the, arre ears DAD RCE upto, the € end of the month’ previous 


f». 


s, 
DDA. 


ch Ja sc 
in; Aah orden ae done, t hat, ja re is. 3 Eh us nO 
sequent order under section n 176) i in iM Nac arte whi 
Ti 


ch 


ed 
n other 


Words, ths.nrovisien 33, to, üengpit. m pep: month in Gourt 


4 


comes into, play only. tberea fter," that ig xx S y, Mie ih. first 
depasis nchnding, the, aream, as ess Ps Rade, whet cr, n 
posit; js. ma de. by th ARTES d ud Bub om under section | Aid) 9 

under, the order, of the; Gour Ey Lu nd Lelie 17 (2). , In fact, as 


we, have: already, pointed out, sl earned Suboräjjidié, Judg: 


in his onder ander section, 1 n 1109) ¢ ec sce tbe e tenant to ‘continu 
depositing by, the, 15 ibth of, each. BUC cceedin gunt. an amoun 
equiyalent .to, rent. at. the rate, 0) f Rs. , 09891 HP A Ang ` obsery ed 
that if the.tenant, failed. 40 do that, } his defence would’ be liable 
to (be) struck -out. : Thus, it was no longer open to "bim to pass 
án order subsequently striking, Qut the .defence for a technica cal 
default, during an earlier. period. ' Therefore, the’ nee 
order. under ,section 1709) must be held tó be ba d. Lu E 


—-)t*'- 
t 
4^ i 
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Me “Gen Guia has pus that it ds dE previous order 


el NT 


B mae 


miden ‘under, the order gy section. Yu» he defence 
was | struck out. The fact. ho owever remains | "that the’ landlord 
does mot appear to have made any. objection when, the' 'fearned 
Subordinate "Judge. heard the Application. ander section 17 (2) 


and , passed the jorder under, that, section. ‘Therefore at: this, 
Stage the landlord opposite party cannot be heard! to say that 


the, order under section 17(2) was, a ‘wrong order. vet "E 


t 


pe for à i Sub: 
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Pu . | ‘HIGH COURT 
Eni S ZHAJGOL WAL AYOS. O IY 
2] pus Accordingly, this D») Uff ab ig m E oiai the aries o or ‘ 
the learned Subordinate | Judge du E xuary 4 719 i striking 


ouf the defence against delivery of NEUE is set aside. Let 


«he record be sent,d own, expeditiously, So, thatit the, suit can be 
heand en merits at an early date. 
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NGON SA gil} iol--5opioi Lio. omnis} 


‘| ^ No order is made as to costs in this Court. 
TANG sud O okt cor on ed AtA dis banti)” 


N. K. Sen, d.:—I agree. 
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PC oki land” on! itoiction T nt^ ir e Coari xod ct, 1870 
`i n To ore 2D &c 1970» 95 Amended in, Wiest Benga, b. etio ns. 7, Gn) 
M d TOP ENTE Pes tol ban tenet ine dis 
-— Where ginal-p L- was declaration o n d 
m. fo the land 'arid ‘delivery AE dn KAP poles Von’ eviction “of the’ De- 
"fehdárit ‘fhd-“on inentment of tht plainf :the:! Paar fort declaration - of 


p title -was , omitted,, Section 7 (in) ic). oF Court Fee Act, 1870 ,1870, 870, did pot: apply. 
R T ba i Den piel aren are E steigt {profits to 


„the, P 1 7, (v) Ja a), ret urt-Fees T ct, 18 0, 
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m of land from a, licensee, the 
eei l sitters he the. ind fae iore measut des thé? purposes of Coürt- 
4 fees: rider Send 1% eee Court-Iees? Act;*:1870. ; Possible | hardship 


cannot. influence retation, z . . 
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THE CALCUTTA LAW JOURNAL [1961 
Ws c barn : sorfoada onsi RE 
Civil of, Satish "Kumar ys. Raging Peri and at weit Manilal vs 
Chandislal: C Hotald (2)" Followed? ^^ >- Jus Ope apis 
1958 '21 gbir toa zi nolseneq o conan Paie softabs sib qno 


irn. am] 


Manik Chand °! 7The'niatériaF facts will appear froto “the judgnient?= =i 


Menda & ors. Onl) 1:53 AB o£ FII Hy Delay: 
Sudhir Kumar Chittatosh Mukherjee—for the Petitioner. 

Mondal & ors. "ue: nione 0) 3 ADA Ei SEO ge. 
Das Gupta, J. (handra Nath Mukherjee—for the P apii Party. 
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ATY Iiu se QU IU 


Nirmal Chandra Chakravarti, Govt. BEG, as— 
Amicuscuriae. 


Sw aes Shas viui 
The judgment of the Court was as follows: — 





Das Gupta, J.:— The real question in this case is whether 
the learned Munsif before whom the present petitioners insti- 
tuted the suit for ejectment, against . the opposite parties was 
right in holding that the plaintiffs were liable to pay ad-valorem 
Court fees on. Me Sum of Rs.. 12,000 /> it appears | that after 
his direction. tg the e, plaintiff $. to "pay. the. déficit Court’ fees, the 
plaintiffs did not pay thé same and he ordered the plaint to be © 
rejected. The plaintiffs, KAIN |. wa was, summarily. dismissed bv 
the learned judge. The plain tiffs case in the plaint is that the 


Ln defendants.» < Nas., 1 , ando ETE 5 residing pith. the leave and 
uy if license of the plaintiffs and their mother, that this license has 
= TN been, revoked. by, the plaintiffs but, the defendants: were still 


“êntinuing; tovocdupy. the said «premises. ; Assoriginally: framed, 
"iie" plaintiffs "Dryer in' the plüint was ‘for’: E “declaration, of their 
title to the land and for Gener) of Khas’ ‘possession to the 
ERSEM on eVictiUn. ot. “thie defendaiits:. ‘The’ ` plaint Was, how- 
"p ver,amended and'ther a prani portion: modified. , After emend- 
ment the intis prayer is inerely'for 4decreé for possession 
of the dánd^on “eviction ” of the ‘defendants:.. As the: prayer’ for a 
dédarátion | Was ‘deliberately, omitted, by; the: plaintiffs, ‘there’ is 
„no scope. for arguing that the provision of section 7, (iv) (c) 
‘Applies. As the 'plaint stdtids, it is quite; ;cleàr thag the plaintiffs 
^are liable to ipay.Cdurt fees in 'dcdordance with the provisions 
of section 7 (v) of the Court fees Act.' It is equally clear thate 
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ful fas ft yi nnt; ul i {r 3 ny “phe » 1o iba t iig ti IT. Potty afte anl. itt 
the. defe ndants and the value, of tha is the value at which 
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iH tter,;and, the. “sub tion, oes on to, say that where the : 
of) 16 JH 3 IE h b-sect: I "tay 
T UR «ubject matter ds Jan 1, the value shall be determined "accord 
ving, „to,da uses, (a), (b), (c ht. d), “and "where thé subject 
əz Matter is-a house. OF garden, the value shall be deemed” to 
L i s » J . 
^,» Beatle; marker, value, ofthe, house or, garden. “In Other 
T word. die; section, contemplates th the {subject mah ter o ‘of a 
„suit for, possession, of land. as being the Tah id and ‘the 
5n mito the., Taaha iffa Jawi, Sardi rj vt 
a ang bject.. matter of A suit, f for the possession. of a garden’ at and 
|f oy 6 TA. ao 
T the e | subject, matter, of. a, suit. dor. de possession of a house 
150/88. being the. house, and. there i is Mo su SUE to be derived 
, 1’ PI i Too ^H 
"a r. from, the „section, itself or, so far as I kħow fr om any where 
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5d res pat the “subject matter ,Qught-to be. taken to be any- 
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apnd hough, the, view taken „aboye, which, as I “have! stated 
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ca earlier, was also e viens taken. by Sen, pu this Co on Ma 
result, in „hardship ip many, cases , Lám unable to, see ho A. ) 
.an, interpretation , of the Stature according. g to récognised rule es, 
ait is possible, t 0, escape the conclusion. that this view is fight. 


At, is. certainly, | possible. to. say, ‘that the subject matter of a suit 
sis; really the: relief fog which the. suit is » brought. I was in that 
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Dasi(l) that the valuation for the; purpose of; Jussiedom should 
be; made, in, such, cases where a a 5plaintiff;ask:for possession of 
thewland ald from. a, licensee not, on, the:basis of’ the. market value 
of, the, land “but; qon, the , valuationi: Of the relief, he:iwants to 
obfiin By getting rid of the licensee. As Was; talem Avi 
dcs ay Rr dae ed MS Aet 
has to be ced under Section 7 (v) of Pe “Gite me A A AG 


T i | amy ud ent in that case, I oa iine 
“I entirely agree with Macklin, J. that in ‘section 7 (v) 
of the Court Fees):Act, the Legislature used the word 
. Subject matter” to mean the land w ere reli ef was sought 
in ‘respect “OF the aa, because the Tegilübiré “itself, as 
E üt By “the Jearnéd' 'jüdge, went" on to say what 


uld be deem the 
Eb eign as iN re Qe the Vae 
when the subject "matte ^i] Wolk or ara tobe P. 


I can see nothing” that’ would jüstify any different con- 
“lusion Reference has been made to a decision of this Coi t 


wo, 


in Hafi, Md |) Falehwasi ` vs. Haji Abdur Rub and. fs. (8), ere 
Laliri-and" Guha Roy, JT-sheld: that -in^a' suit! by-Mitwalli to 
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iecover possession ‘of the, property, it,was the interest of the 
"Mutwalli* in- the- disputed; property with: “for orig the ‘basés of 
a pat AAO end AAT Tibe D 

the, valuation. and. mot the; interest of the, fall. owner... am 
unable to see how this decision is of any: assistance''to ‘thé pre- 
sent petitioner, It.,js,certainly,true,that,the,-market yalue of 
ny sang “has? töle- ás 'cértajhed, b" respect!" of ‘the! particular 
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nteres). y bs one.case it ‘may | de thé landlords) interest, in, ; another 
aa I y- Be ‘thé: tepants*it ‘interest; and in'another éase' it “may 
"n1 ots zm fo omy : Orero” 


licensee;s i in interest. , So, when. the plaintiff à comes. to Court 
as sa Mutwalli'and'" his’ ititerest’ is: to be‘ valued, it isvonly reagon- 
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able: to say-that ibis the market. yalue, of. the Mutwalli’: $ interest 
which! “forms Of the basis. “That is what was" ‘decided: incHafi 


On Oud ae 


Md’s Case. o "Applying that rule to the present, case, the position 
is that the la aintiffs case being that of a fall „owner entitled to 


me P 
obtain possession. from. the licensee, it.is his interest as full owner 
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entitJed..to obtain possession: from ‘the EA it is his interest 
as full.owner which'is'to'ibe:calculated.: "That i is’ exactly ‘what 
has been: done. "My conclusion; thereforé; ’is' that: the ` ‘@ecffion 
of the:Munsif'that the plaintiff is Fable tó pay on bro on 


"eos sum of: Rs: 20000 is 'correct. M MES SM aC 
P. 
TRE pls Xp d DEA ji dd 
s 4 would ‘accordingly, discharge this Rules with Costs to, the 
opposite. parties. Edu Hk d , cadum ese IG [osi d ec 
Guha, du :—I. agree: j E aa nt "E n (tud x re x 
Rule discharged. 
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Jury trial—Def ence, plea of insanity “under Section 84. p the Indian, Penal 

= Er "Act 45 ‘of 1860)-—Presumption ‘of’ Sanity and! competency 

o, tọ un ndi the ,jconseqüences.of act atthe tima of; committingyoffence 

.-Onus on accused to prove ples- Quantum. of proof—charge to the 

v füry-:Misdirectión—Verdict of' jury, to be laken iti ‘case’ of plea 

"e Of sifisantty— Section 808! of Code of, Criminal: Erocedure;, 1898 - (Central 

Act b of 1898)—Fi: requisite for acquittal under Section 470 of 

' ^ Code: of: Jeriminal Procedure--Basis ‘of order undér Section 471 of Code 
A4 Of. "Criminal- Procedure. n E 21 fien *y1 A te PE Pour Uy Pads : 

` When a plea! of' insanity! is taken' by the' accused under Section 84 of 

the Indian Penal Code,-the Judge ‘in; His. charge, should | specifically tell the 


jury that every man was presumed to be same, and to have the competent 


us of' his ‘understanding! and to -have a sufficient’ degree "of reason to be 

nsible, for.his actions, and that, the accused,person might, avail .him- 
adi of Section 84 only if he could prove that at the time of committing the 
act charged -hé' was labouring under such defect of reasón or disorder ‘of the 
mind: as not, to, know the ‘nature and, quality, of, the act, or, that if he knew 
it, he did..not know what, he was doing was wrong: or contrary to law. 
Itis not énough' for-the' Judge merely ‘to’ ;place' Section 84' before the jury, 
butihe should: futther-explain,to ,the- jue the three afternations-mentioned 
{n that Section, proof of. e one of wW noniga entitle the’ accused to the 

eheht of the Section, - s poit 


he Ji Ju: hua so 1: the! jury that the ‘phrden' ot roe "NC 
of the“ accused: was! less than ‘that required lat’ the! Birds ‘of the'prosecutiorf 
in proving ae case beyond’ reasonable doubt, and that the burden might be 
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Criminal tul I leg) OL! : qi! n ` i iA fal c 
Serres: "Thi Respond was trie fos!’ € ol irder of on one e, Bh husan 
1058 Naskar., who. was his! agnatic- Mu. Bhüsán "was'l ying in! his 

M Yr Im ec wy ! te PAYU T nun DEN 
Sapa Khaniürr'ba?i when"ihe à accused | etiter ed thé’ s shed ‚and. struck 


ae ‘of him on the neck with a Katari causing bleedin ae injuries Hfch 


d . Affairs t5 HT i 
Tegal. HOS resulted “in: instafitaheous “death”, The decease 's wife. saw, the 


Bengal pers aco out .of the shed! with: a Katari. iri: ‘hand; he w was 


v8! leue éh d, iv DDr 23 la o. "etit nag Qni (ito. Dl ftu 
a appr end e two hours’ later, still. holding the weapon, in his 

—— es ih un muto hiscfn "OP de meo afro. po ppa bear oD s 
Debabrata ogb wa Sin fro ing ho DOL i ead 2 Yo CO fen yr od un jb 
Mukherjee;J: a Ane Lr arth jo shia o. 
The Pa pleaded not guilty and the, defence. was 


TAE he, Bad, beet. dile Gilt SQE E.E grudge, aiid, érimity 
onaccount: ofrsomé»land': dispute: between him and the deceased: 
SiE 


IEK DIE as, further, s Ji géested x ed on on Behalt of ibêr ase pe GR HA ed that eye ie 


t,Wa as., 


lie shad) d the'/áct'hithi resulted: vin’ Vr at iur 
BAT Siman wi 
he committed no offence in view of the provision contained i 


section! 84 of ithe Indian' Penal GodésistThü: jit Wag MEM Ccused's 
cage that "lie Was in AL ftl capable, o JP h diving, thé’ Hatyre of ‘the,.A ans 


Case, 


or that head pf us cu or'contraty 'to lw: 
han soibrtoy ol Hos undnêsg "OF min to^ brd Potion ub oci adeste 


On, APCD O OF TUNG. nio ban prd’ ei a AJO 


TNI toate 


i ^A he, jury, were, divided, in,theix yerdict;;3.of. them found, the 
accused not guilty 2 of. them foünd' him:-not' guilty 'onvaccouht 
of; unsoundness, of, mind;, the, remaining ;4..found ,him, guilty of 

| murder. | spisi o] i 
-cognüosnr Alt Pees oe Tr exo rip ati owl 

` The learned judge treated the verdict as one of not guilty 
by a majority, of 5-to. 4, and-accepted i it.. He, however, directed 

the Tespondent's, detention under section 47 of the Code of 
Criminal Procedure and made a report to the State Government. 
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l “i has been contended on behalf of the Tna that the 


learned judge seriously misdirected, the. jury. im, his summing up 
with the result that the verdict resulted in a serious miscarriage 


of justice, It has ake been: argued ed LED the manner in: which 


the, verdict Te os WAS. (0 obtained... accepted 2a» and ac ted Upon. by, the. 
learned judge indicated that ; there was .considerable misunder- 
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standing as to how a verdict in,a., Case, like. this. where. “unsound 
ness of mind was pleaded, should be taken,- | pa de 


pla n 205 
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presumed. to have as egree o of reason to be responsi ible Govt.. of West 
wie his actio ne n X £d recite elit te TA L v8. 
ofi GANG nk Seton ki n of the, Indian, Penal, Co Y: ans "at dett, Fatik. Naskar 
Pris fles the Jury without oe i explanation whatever. ` Th Vp digne 


learned did, not tell fhe jury that in ord that th : 

Seti iG Sus ‘ty 22) m rue a D uad in, QC Hd ot, Mukherjee, J. 

: gaip vision of section 84 1t, was 
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While dealing with the question as to how the —À 
plea of unsoundness of mind was to be dealt with, the jury 
were advised that: it? wag forthe accused ;to establish ithe; plea. 
In this, thé>learnéed judge! was: etitirely right; but. his gravely ` 
misdirected the jury by omitting to tell them that the burden 
of ‘proof 4 equired. of the-accused. was léss;than ‘that; required at 
thé ‘Hands Of ‘the prosecution int proving the case beyond reason. e 
able-^dóubt; ‘arid that: the: burden;: might she. discharged..,, by 
ewidénée “éatisfying -the-jury -of ‘the: probability of that; which 
the a¢cuséd’ ‘was’ called upon to establish. + It: is: not-..enpugh .to. 
say’ that?for "the, purpose’of' discharging: the: burden, the accused. 
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Criminal bio defend 1 veep the, cross gramination o of prosecution . wit- 
e t fyt B rs M ecl. ae Ni ore 
195g. = DESS a nd “tha t he , WAS, Tot obli UM all evidence ‘himself, : 
ex TT : d Pe. 
Supdt- -And It Was essentially’ y necessary.’ ‘to tell e jury ‘that the b burden of. 


Remembrance;cof DI'OOf w ich" ‘vested on ` the acctised” qm A ‘case , like less. 
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“erroh Serp a 3 ^l * [nx n iT; 
Gore on fire" erroned us than ‘the burden’ which Vested on the prosecution, 
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rai Nakar yp Ti Ootise of hig fimmina Up the: Karéd jul, surprisingly 
T xd af enou oat ed to thé & Ante said to bay n npr, by. 
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Mukherjee; J. the. acto l the a accused on his. néighb ours, Whi dealing with ; 
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of” commission of the act the ` lëarned | judge’ drew the jury's 
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: atten tion to the conduct "of neighbours, an i their #¢a ions to 
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the assault for le purpose of assist ng thé: j jury to a Conclusion > 
Talta MOa o DO arl th yO > MK N Gy g ERLE 
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soundness of mind" taken case wak “av diste 'to the 
accusedoo ^i wod o! ss Op ad! gas adah Sr. 

N l Parth ani (ta Urol ad at ecw bui hy oe eb oat Yo miro 
col Weilthink:-ithesecare: grave misdiréctions, which vitiated -the. 
jury’s ‘verdict! and: brought: iaboutz;a failure of rjusticez: cid; al 
[abit 540). dg caro TA gi ure. qu^ assi oo obese Pros 
. ‘The “manner ‘in!-which. „the, learned: judge. questioned. the, 

* jury for the purpose o£ ascertaining their verdict does not appear, 
to! as? to- have’ ‘beer appropriate. In; à! case;where the plea, of. 

` ; wiisoundnéss Of mind ris taken; itis necessary «to. ascertain from- 
ihe Turystheir iviewJàs torwliether»the-accused swas;- by; reason 4 oC 
urisóti ndnéss Of mind; sincapable- of) knowing thg. nature: of, the 
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act ‘or of Knowing’ ‘that’ he was doing what was, either, wrong 


pel ff 


or’ contrary to the law. It is true, there is ‘No provision in the 
Code Crithinal Procedure which., enables the judge ‘presiding 
over’ a uiál ‘at’ the 1 sessions to take w what, may sconvepienty. be 


Uc E is 


called ‘Special verdict? "But where a special plea like 
is taken in which the. act committed has tO be, excuse do the 


ground of undound yess of mind, i it is necessary that, the judge 
shou ld ; ascertain from the j Iy “their, view. as to whether the, ‘plea 


was available to the accused., While. two of the, jurors stated 
that! t-jn their ` opinion the accused was und mind, and 
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[irem fingas 0 au a VM S T v dl 
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The order OF conviction: or „acquittal has to be made, by 
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the judge. upon the verdict of the jury. Section 470 of the 
Code .of;Criminal Procedure, provides that Whenever, a person is 
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‘acquitted ‘upon, the ground that, at the time, of which. he is 
‘alleged. to nave. committed anı ‘offence, "he was, by reason. - of 
à: 
unsoundness; of. gini, incapable, o of knowing ‘the nature of the 
act. alleged, as, co nstituting the offe ence, OF ) that, i it was Wd or 
Contrary, to law, the, finding must, state, “specifically. wh whet me 
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committed the, act, or not, ». "This provision is, indicative 
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‘cortect procedure, that, hag to. be follow in obtaining | the j jury! s 
verdict j in a case where. a, ple ea of unsoundness, c of ‘mind has beef 
entered. "The , section requires that there, "must : be 24 specific 


to od 


“as to. whether the. - person, „cl charged committed. the act or, not. 


"This. AS: not ‘all. ' Section, ATI 1. further provid des. ‘thats whenever 
the finding. fates that the accused person committed the act 
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pu ti b Wat the para being 2" dE ai ond d a at CN inie i 
ip itii. UR iq TRI ls En Wy o of! the offence "ch edis bi 

i had ‘Hever thietess tmi de iile" ko it eS learned judge took 

the View of thése two jurors às as sufficient ‘auth ic ority for making 


ew OF. | ond ` 


; an eder “under A A of ‘the Code; In order’ that the 


c “FETT Oe hr” C 


learned: ju udge : might act ‘properly under: ‘section, 471, these 
a’ yérdict" “of the” jury or Of à, 





Le Lon 


should i been before bim à 
mà jority of them that the accused "was not guilty of the iting 
by reason of uhsoundhess. of mind and a furth opinion that 
the "accused ' had committed’ the act charged. Such verdict and 


Hi e 
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‘Opin ion, A when, obtained, would, alone entitle’ the>judge ato" pro- 


deed ‘nder'section 471 OF the Code!” THE Yuegribn VE unsound 


a Ads TENAN at op Tij) ial. MUS UE ul 

less of, mind, was ;essentral omen for uthèn jury tg! decide 

SI ko Iwa ntHe! quéstion? 4% af uy, ott ot z^ ol Hi ah fy gat 

i in, fae ee ed, SRI as tO IR Whether th e perso i erson. € char rged had R 
C ,Committe the.,act,,, prbhe jeep aue would neces- ` 


à v ha n Son” a Mong ad! thi 
bond ait "i aif b tebe based upon "the^fridin Dr gs ‘of the > jury. but: th 


was not ne in e present case; ag 2d 3d nc» “VV ust E 


n ther the apr ie ape 
MIRAIN In the result Y ppeal succeeds and i 15. allowed... aT 


ty? 1c ot AT ant y Cates 
raD ee 773 6d alin gag en Gat o0 GET vj mana INFN) adi 16 di 


vr Iur iw T iE MALO m fhe? cdr Tittle. 
lee T "We ` Jy ink tw 7! gti la, hot bé tight for isi ith £. circumstances 
of; this casesto enteriinto., evidente: and :decide the “question: of 
efi Se ^ Or ar t 2 2 
accused's' inriocen eg "guilt, 8 orsi] lyes: [es de; not. think „the 


PILZE Lieotie 501i à en 3) 
respondent has a We raccordingly: fsetiaside' the 


jury’s verdict and the order of acquittal passed b the learned 
judge ài nd direc 't^that "the" accused r-bi Drêtri ed” in, accordance 


TRES] Md) ONT SEN 


with law upon a charge under : section 302 OF the ‘Indian Penal 


Code 
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Pending retrial. the accused will con 
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BISWANATH ROY 
“FPP LES sant ao. boin esr noysgeup mr dive 30001050122 on 


worse Po averaged ANNAPURNA ROY No. ci veined oo. 
xFT Gok dani do (n3 (E:r acios aghan 5r enise eo uar 


West Bengal Premises Menancy Act 19581 (W. B: VAct'19: of 1958,)' Seclión - 
: ol (2 -5cope. tof Whether, the „ dispute, y as i120 EO LM tence, of «the, re- 
làlionship. of "la enant. "ncludy o 
pues imah 51) vd baiquow pera SIN A aa thd Lied ry ger ae" 


[seston 7(1) „of the West Benga i! mises Tenancy , Act, 19506, deals 

[a Case EN Sh dire vd dispute" T bene the parti detis either | as re- 

A EE Ro LEE to. the: amount! payable by the'tenant, or* as 

the question of the existence of achtiopalip. f landlord and tenant 

between them; Section 17(9) provides for a” ¢ vhich there is dispute 
cofi that] natare. Jo CINA xo eon Tob darkordir uor 
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The expression: “The amount to: be: deposited for paid: tó the landlord 
by the tenancy in accordance with, the . provisions :of , sub-section . (1) ", in 
Section’ 17(2y of the" Act indicate that the (Court has to determine who is 
the landlord, to. whom .the ‘amount in‘ question is to bé' paid, and, there- 
Pore, a dispute as to the relationship of landlord and tenant, whiak=@® vi- 

T involves and raises’ tlie ‘question as to whether the particular jani 

e landlord of the .particular defendant, evén: though the la agten 
be the tenant of the premises in question, would’ plainly be dispute 
‘which will have to be decided before the goai contemplated under 
Section 17(2) can be finally answered. . 


. JST: TAE NE "Lx 55 yt 

The denial of'relationship ‘of landlórd ‘and- tenant will necessarily mean 

that the tenant’s contention is that no rent is payable to the paricular 

pak who claims to be, the, landlord. In other words,, the defendant 

m pa the plaintiff's’ claim for rent, and, accordingly it could come well 

phrase ‘‘dispute ‘as. to the. amount”. of rent n ble by the ten- 

ant in Eu ga 17(2) of-the Act in the context partic y, of the further 

provisions thatthe Court should determine what is thé fugi payable 
to thé, ‘particular landlord by the penes tenant.. 


`o i, 
Case of Ganesh Chandra Bose vs. Manmatha Nath ‘Bhattacharjee(1). 
The material facts will appear from the judgment: — 


à i? wi! 


Y 


Anil Kumar Sen—for the Petitioner. 


EE "MM CET ep. Ed 
Provas Kumar Chatterjee—for the Opposite Party. 


4 


) 


. ' v i ` i i TUN MES uw 
The judgment -of the Court was as follows: — 


P. N. Mookerjee, d. :—This Rule arises out of a proceed- 
ing under „Section: 17(3).of the West, Vi cin Premises ‘Tenancy 


Act, 1956 - me EP B NE -A 


The ejectment suit in cuestion was filed on “June 23, 1959, 
the ground taken under:the, West Bengal Premises ‘Tenancy 
Act, 1956, being one under section 18(1) (F) of that Act. The 
suit premises comprises a. portion. of Municipal . Premises No. 
3/1, Panditia Road, which; according to the plaintiff, who is 
the petitioner before us, was being occupied by the defendant 
opposite party as a monthly tenant, under'him at a rental of 
Rs. 20/ per month. - The plaintiff petitioner. purchased the 
suit premises from! its previous Owner’ on, February, 20, 1959. 
According to him, due notice or intimation of this: purchase e 


(1) (1957) 68 C.W:N. 98. ZG M" Á 
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Biswanath Róy 
vs. 
Annapurna Roy`* 


P. N N. 
Mookerjee; `]. 
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nu fn the Suit On 'Noveniber 16) 19597 "the plaindif 5 petitioner 
applied' ander 'sectióote 17 6F the "West' Ben ngal ' Premises Tenancy 
Act 1956) or'*morei accurately’ under sub-section (8) 6 of foi 
tion, for striking out the defence against ejeétiént: for ‘allege 

non-compliance with the said section (Section 17) in the ter 
of “deposit: of rent! "Phi tg plication’! ó£* the "plaing was 
opposed by thé defendatit; who disclaimed any linterėsķ ih n th 

tenancy; iù suit ne pùt: forward tlie plea that her aforesaid” two 
grandson-* and: nót “she hersélf,— —weré -o ifi respect" of 
the sàme!! In^vieW of that! ‘allegation’ ‘in thé Written staremeitt, 
ani tissue! wag raised ‘in? thé" süit "ag issue - ‘NO! p^ touching ‘this 
question: of defect gf! parties. “THat! issue! along" with ‘the plain- 
tiffs aforesaid-applitation ander: UE 17, lor; tüóre atcurately, 
under sub-section (8) of that section" for striking'out tHe'defence 
was taken up for hearing by the learned Additional Munsif on 


December 09. 1959, when by his PN No. , 17. of the said, date, 


the lean med: Munsif was pleased to o decide the said. issue No» we 


TABTE T PRS no cdd 


in favour oE th the plaintiff, but, aly the, same time, y upon ; a finding 


which, according: to the plaintiff, is not gonsistent with . his said 
earlier, finding, ithe learned. Ñ unsif reached. t the conclusion that 
‘the plaintiff had ;not been ab € satisfactorily. to establish the 
‘elationship of landlor ord and. tenant betwee en the parties, b y any 


Bad:r of Pty PRG 
)ieliei rtr? 


competent evidence, and that | e defenice, Jas also, the, objection 
VIDE Irt AT gah CO 


to. the plaintiffs ap ppli lication “under section, 17(3 3), raised mainly 


e e dispute. as to such relationship, and, as, in the „opinión, of 
the | learned iud dispute amounted ito, one. ‘under’ section 
17 (2) of the Wes. Bengal. -Premises ‘Tenancy Act, 1956, he fixed 
the hearing of the said matter under séttion. 17(2) on January 6, 
1960 dismissing at the same time the plaintiff's application 
‘under: section.417 (3)..: It is- against this order that the, present 
Rule was obtainedsby : ithe plaintiff-petitioner .and one- òf the 
principal submissions on; his,,behalf:in this Court has been that 
the learned -Munsif's,order was self-inconsistent and extremely 
unsatisfactory and: could not: be supported.. Mr. Sen appear- 
ing for the plaintiff: petitioner , in this Court, has. further con- 
tended that there- was, in truth, :no- dispute as to relationsiph 
of landlord and tenant. between the: parties, but only an. allega- 
‘tion Of, defect of parties for-non-joinder of. the defendants’ two 
grandsons rag: defendánts in, the. suit, which. allegation had been 
answered against the defendant by the learned Munsif in answer 


: = e 


Civil 


Mookerjet, J: 


had 
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said sub-section, Guha Roy, Ja, in the decision, cited,. has` ex- 

présséd! a "Contrary view'on’ this | point “Of law 'and ‘Mr. 3 Sexi” has 

arguéd°that viéw of the Taw’ is. not’ ‘cofrect, and ` ‘ghoulg pat be’ 

affirmed: or ‘approved. "In out o jinion; however, the ¥ view, taken 


y by*Guha Ray, qi in! the case cited] i is “the only possible view 
of the particular’ sub-section ‘and f the particular phrase with 


which ` we aré here directly co coticerifed, namely, - dispute’ as to 
the amount of rent payable by the tenant," As observed i in ‘that 
decision, of the three sub-section (1) deals “with the case, where 
there is no dispute at all between the parties either as regards 
there isi no’ dispute. at all bétween.the'pártiés either as: régárds the 
rate of: rent:ór ‘as’ to ‘the. amount páyablé by: the tenant or as re- 
gards the*question’ of the “existericé' of relatioriship of landlord 


.. and tenant between themi. ‘Sub-section (2)' provides for a case, in 


which there"is a disputé of that nature. This will be clear, 'if 
one looks’ to the whole of the: said” sub-section and: particularly 
to its last“ part, whére the expression ' 'the'ámount to be disputed 
or paid ‘to the landlord -by the tenant? in ‘accordance with the 
provisions’ iof sub-section(T) "' occurs. It is clear from ‘these 
words that: thé ‘Gourt has -to determine who is the landlord; to 
whom the amount-in: question isto ‘be: 'paid-and, once that is 
conceded; à dispute as‘to ‘the relationship: of landlord and tenant, 
which obviously ‘involves- and" faises” the’, question as io ‘whether 
the particular’: plaintiff is thé’ landlord "of the“ ‘particular de- 
fendant even though the latter may be the ténant of tlie premises 
in question, would’ plainly be a dispute which: will have to be 
décidéd 'beforé the question contemplated’ under sub-section (2) 
cari-be finally answeéréd: "The deniàl of rela ationship of landlord 
and tenant will necessarily mean that the tenants conténtion is 
that rio rent is payable to the particular plaintiff, who : -claims . 
to 'be thé landlord, or, in other words, that he disputes the the 
plaintiff's claim" for rent, and, accordingly, it would come well 
within the phrase "dispute ds to the amount of rent "payable 
by the tenant" in the context particularly of the further pro- 
visions that the Court should determine what is the amount 
payable to the particular làáidlord by the particular tenant. In 
our opinion fhen, as held'in thé aforesaid case cited,: ‘any kind 
of dispute which affects the: amount of rent payable ‘by the 
tenant, including a dispute asto the-existencé -of telationship 
of landlord and';tenant between the parties, wil be- a- dispute 


|| * 


t 
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TT data Op APE C^ wide xw 
1981] | HIGH COURT 

“EL” 
under or within the contemplation of.'sub-section (2).of section 
J7. A dispute as to the existence of relationship of landlord 


111 


.. Civil 


| 173880 


and tenant between. the,parties- does, in our:opinion, as ‘already Biswanath R Roy 


, uffici ntly indicated above, affect the question of rent, payable ~ 


VS. 


“bya atas to a particular. landlord and, in that view.of the Annapurna Roy * 


matter, in a case where such, a dispute has been .ráised, unless | 


and until the Court, has decided: 'and; determined that. dispüte 
and made an -appropriate ọrder under sub-section (2) of section 
17 requestion of striking out the defence under section 17(8) 
,Can.raise, proyided, ‚of course, as held- in, the later but earlier 
reported case of Tarak Nath Gupta vs. Lt. Col. Karuna Kumar 
Chatterjee(1) and. also in the case of Gujrat Printing Press vs. 
Naraindas Jewraj(2), that the said dispute'is a bona fide dis- 
pute, as otherwise, the said sub-section (2) would not be 
attracted... sa, i 


- - © 
ef M - 1 & A fy J Pan me 
, . em at kan = 


We do not think that the two decisions D. R. Gellatly vs. 
Gannon(3) and Ashalata Mitra, vs. A. D. Vizz(4) cited by Mr. 
Sen have any bearing on the present question. and it is enough 
to sav that those two, decisions dealt. with: a statutory provision 
which did not involve or require consideration of the said ques- 
tion, now before us; and ‘they: actually throw‘ no light upon the 
same and are of no assistance in the matter. 


"ES [77 
d nc s -*1 ` 
1 


In our view, then, the learned.Munsif took the correct view 
on this part of the case, although, as we have pointed out 
above; his order-is otherwise defective and has to be set , aside 
and the case sent back for re-Consideration in.the light, of our 
observations, made in this, judgment. | As prayed. for by the 
learned Advocates on both, sides. liberty i is given. ‘to either; party 
to’ adduce.’ fresh: or further evidence on the point ‘or’ points in 
dispute in. ‘the present matter in ‘issue and the learned Munsiff 
will: ‘decide’ the. same on the évidence; already on record, and : 
such urther evidence. as may be: adduced by the parties in pur 
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e 8 958) 62 C.W.N. 830. 
957) 84 C.W.N. 157. . 
57 C.W.N.994, o 0! on D an Sen 
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P. N N. 
Mookerjee, J. 
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|... Civil suance of the leave herein granted, in the Hght of the observa- 
- 960 uefons; made im'this qudgtert!riqnonos srt. c d ji OL 
nd hrofbapf Jo qidenoiisler Ta s5n21849 ol} of an lr dh J Zo ud 


bcn Roy . "i 
nm. You IDr0We would G accófdingly: Pakè! this Rul e“abyblu Hebe a 
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Ue Dp D NA ofümo»for' a reconsideration ‘of! TisüeN Ma ies à ot thee; eplbintiff's 
Moose Í- eapplícation under section nI) of thé ct (West st Be nl Premises 


? "enànéy' Act? 1950) with T atos Section. 17 (2). in the light 
“of the! observations, we Kave herein before Ti dade!" ahsen br 
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sent back Lower Court. 
N. C. S. . 
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e2Up phe ar) da poilstcbcertoo onnpet 0 arfon sort hh rat «t 
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1960 asini sd et yleis oro ost fer ILE 
=’ ANIL KUMAR MUKHERJEE 
July, 18. Vs. 
| arr ngra MALIN: KUMAR;,MAZUMDA 8° ORS. Fo ri 
go lennie cp cur er ngenyang 203 agh 59 uc NE 
„West Bengal Premisés jTienan Act, F1966,- (West cBengal,'Act 12 {of 1956)— 
: ..4 Order under Section -16(3) RA and, when a" final order ” within. the 
ta meaning Of 'Sectíon!!99. tp ANG. fius 0255 
^ut du gt Deve pf riti] EDT cra neu gha zw pM ae ie a 


Section 6). of. the. West Bengal Premises Tenancy Act, 1956, con- 

' téfiiplates ‘hn orter making "a! declaratioir dnd alsó fixing- Tents payable, or 

sear act tOr: make, a- declarationhand,; dismissing, the, application.1- That, -is 
* final, order Y which is appealable under ction 29 of the Act. 

P ee ee eee CU MER eh Re 

Orders Fedele findings- of; the . Controller.. ,on -points In” dispute 

between the parties, even. on cardínal , matters that go. to the roof of these, 

“are not ““the ordér-’’ contemplatéd5by Section: I0(3) of thé: Act; ‘and riópe 

of these orders is appealable under Sectiom 29 of the Act until as a result 

of those findin Rm order bringing the casd to an end either way has been 


tndde by the troller, ere grr ey. cat qd : 
"b E v. TI I j 
* Clw] Revision Case No. 701 otolosg: SO Is dor) des 
ae ee ° 
e 2 e A ` 
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In an appeal against the '' final order "' ider Section 16(3) of the Civil 
Act, grounds against any or all the findings arrived at by orders previous —— 
to the final order can be taken by the appellant, and by the IPOD 1960 
in the appeal by way cross-objection. QW -` 


o Anil Kumar 
In Section 29 of the Act, “ final order '" means the order making the Mukherjee 


declarat#ongand also fixing rents payable, or oe to make a declaration Vs. 
and thinisettig the application, as the case may be, bringing the case to Malin Kumar 
an end. Mazumdar & ors 





- Section 161) ‘of the Act deals with sub-tenants brought in after the Amaresh Roy, J 
IRE ECT of the Act, and with previous consent of the landlord in 
writing 


Section 16(2) of the Act deals with sub-tenant brought in before the 
commencement ‘of the Act, with or without the consent of the landlord. 
Use of the word '' consent ” simpliciter in contradistinction to the lan- 
guage employed in Section 16(1) clearly indicates that such consent may 
be oral or in writing. : 


Section 16(8) of the Act indicate the following: — 


(1) It must be a case mentioned in Section 16(2), ie. the mib- 
tenancy was before the commencement of the Act. 


(2) There was no consent in writing. 


(3) ‘Fhe Landlord denies that he gave oral consent. 
(4) There must be a notice under Section 16(2), either by the tenant 
2 or by the sub-tenant, 


(b) The Controller must come to a finding that the application was 
15: made within the period of limitation under lon 18(4). 


(6) The Controller must determine the extent of sub-tenancy. 


(7) The Controller must fix the rents payable by, the tenant and 
the sub-tenant to the landlord. 


(8) The Controller must a the same order declare the new relation- 
ships between the landlord and the tenants. 


(9) The Controller must fix thé rents payable from me date of the 
same order of declaration. : 


Case of Mani Sankar Ghose vs. Adhikari(l) affirmed, and, case of 
| Ashutosh Chakravorty vs. Sm. Sundari Devi(2), ted from. : 


i The material facts will appear from the judgment: — 


" Ashutosh Ganguli with Tarun Kumar Banerjee—for the 
Petitioner. Í 
Shyama Charan „Mitter with Monohar Chatterjee—for 
the Opposite Parties. | 
The judgment of the Court was as follows: — 


" m Civ Revision a 560 of - 1957 decided: by Banerjee) . Ja dt. on 
v ci ory. J. it. 


1 as , 


s a j e 
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Civil Amaresh Roy, J.:—This Rule under Article 097 of Consti- 
1960 tution of Indian came up before Mr. Justice S. K. Sen, ‘sitting 
To Qm singlv and His Lordship by an order dated 14th January, 960. 
Mukherjee ‘referred the case to Division Bench for disposal as he felt that 
vs. it was desirable that the point involved should be seteaf rest: 

Malin Kumar EL DEC : : 
Mazumdar & ors. Dy a decision of Division Bench in view of two conflicting de- 
Amaresh Ros, J. cisions of two learned judges of this Court sitting singly one by . 

Mr. Justice Bachawat reported in Ashutosh Chakravorty vs. 
Sm. Rani Sundari, Devi(1) and the other wnreported decision 
Man: Sankar Ghose vs. Adhikari(2) of my learned brother Mr.. 
Justice Banerjee. 





The point is about interpretation of the words ' final order ' 
occurring in section. 29 ‘of the West Bengal Premises Tenancy 
Act 1956 in the -background of sub-section .(3) of, section 16 
of that Act for deciding the maintainability of an appeal. In 
the present case the point arises in| this way. ‘The disputed 
premises is a ground floor shop room in premises No. 139/8. 
Russa Road, Calcutta, since named Shamaprosad Mukheriee 
Road It belonged to a partnership firm named Estate Amulya 
Dhan Mullick and Krishna Dhan Mullick, and under that firm 
Dr Anil Kumar Mukherjee is a tenant in respect of that room. 
It is common ground of both the parties that in respect of 
front portion of the said róom, Malin, Kümar Mazumdar was in 
occupation Malin Kumar Mazumdar's-own -case is that at first, 
the front portion was, sub-let to him at a monthly rent of 
Rs, 30/ and later: on the whole room was sub-let to him at a 
monthly rent of, Rs. 75/- and he claimed to be the sub-tenant 
under Dr. Anil Kumar Mukherjee and gave notice to his sub- 
tenancy to the landlord under section 16(2) of the West ee 
Premises Act. 
Present application under section 16(8) of the Act, has been 
“made by Malin Kumar Mazumdar before. the Rent Controller, 
Calcutta, within two months of the date of issue of notice by 
tim and he-has made both the landlord and the. tenant parties. 


L4 
i) (0) C.L.J. 117. cl a 
il Revision Case No. 560 1957 decided T Banerjee, J. dated 
17-6-57 me d case). e 


/ . - 9 $ 
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“The landlord: Ed before the Rent Controller and , Civil 
denied that there was consent by him to the sub-letting either 1960 
n Weebl & or HA ; à ASi komat 
At j Mukherjee 
The tenant Dr. Anil Kumar Mukherjee contended before ys. 


h Malin K 
the Rent Controller that' he had not, sub-let any portion of the Mirumde s ces 


room to Malin Kumar Mazumdar. His case was that Malin 

Kumar Mazumdar was a licensee in respect. of the front portion 

. of the room at first at the rent of Rs, 30/- and ait on, at the 
cate of Rs Mo pee mant Q3» ses | 





Amaiesh Ros, J. 


“The Rent Controller by an de: dui 8th’ March. 1957 
after deciding several Contentions raised on behalf of the tenant : 
held that Nalin Kumar Mazumdar was'entitled to relief's pro- 
vided by section 16; sub-section (8)‘of the Act in respect of the 
‘front portion of- the room and’ in the' same order held that. for 
the purpose of fixation of rent an inspection by the. Inspector 
as prayed for was necessary and directed the Inspector to do sn 
as mentioned’ in the order and to complete the inspection and 
submit’ report with full details on or before 8th, of April, 1957. 


Against : this order dated 8th March, - 1957: an appeal waa 
preferred by the tenant) Dr. Anil Kumar Mukherjee. At the 
^ hearing of the-appeal a preliminary objection was taken bv the 
respondent that the appeal.was'in competent as. the order. 
appealed against was not the “final order " as contemplated hy 
section '29 of the'Act. "The learned: Subordinate Judge who 
heard the appeal gave effect to the preliminary objection and 
held that. the order appealed from was.not a “final order” 
. within the meaning of'section' 99 and he accordingly dismissed 
the appeal as aa PE 


Against this ite dismissing ee — the nt Rule 
has been'obtained and the only. point for decision in the Rule 
15 | whether the learned sabenan ate Juages- order is correct or 
° Mr. Ashutosh Ganguly, appearing in support of the Rule; 
has contended before, us that the order of thé.Rent Controller - 
hating decidgi a cardinal matter in the case, it must be. con 


e Ed - e 
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Civil ,- sidered to be a “final order” ind he relied on a decision re- 
1980 ported in Ashutosh Chakraborty vs. Sm. Rani Sundari Devi(1) 
hun et 


T E in which this very point arose before Mr. Justice Bacbagsst 
Mukherjee’ — sitting singly and His Lordship held in favour of the proposition 
va. that Mr. Ganguly has urged before us. This decision was Pro- 


Malin Kumar 
Mazumdar & ors MOUNced on 11th of September, 1968. 





Amaresh Roy, 
Tg. As I have already mentioned on the same point there is 


another decision Mani Sankar Ghose vs. Adhikari(2) of my 
iearned brother Banerjee, }; holding that the other of the nature 
we are concerned with, is not a “ final order” and no appaal lies 
against it under section 29 of the Act. This decision of 
Banerjee J. was in Civil Revision Case No. 560 of -1957 and 
was given on 17th of July, 1957, but has not been, so far’as I 
am aware. reported any where. Now was it cited before 
Bachawat, J. and his Lordship therefore, had no occasion to 
‘consider this earlier decision. 


However that may be, the two decision are directly in con- 
flict and it is necessary for us to examine both with care. 


In the case before Mr. Justice Bachawat the nature of the 
order and the stage of the proceedings were exactly similar to 
what they are in the case before us. In that case an order 
dated 28th December, 1956 held that the petitioner was a sub- 
tenant in respect of disputed premises and that the ground floor 
privy and filtered water tap were outside the sub-tenancy and 
that the petitioner was entitled to reliefs provided in section 
16(8) But he did not finally dispose of the application. and 
held that rents of tenant and sub-ténant had to be fixed and 
an Inspector report was necessary. He fixed 24th January. 
1957 for submission of Inspector's report. An appeal was filed 
by the sub-tenant against the order dated 28th December, 1956 
and it was dismissed on the view that it wag inconipetent, 

* In, deciding whether the appeal against that order was 


competent, Mr. fustite Bachawat while taking note of the fact 
(0) 959 CL]. 17. 
(2) Civil Revis on No. 660 -of 1957 dated 17-6-57 (unzepórtet. de- 
cided by Banerjee, ]. e 


MÀ 


4 
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that he did not finally dispose of the case was led to take the 


view he did, because in his Lordship's view when “one of the - 


cardimglamatters" in controversy between the parties is con- 
clusively determined by an, adjudication the order is a “ final 


"order.^ fBachawàt, J., therefore, held that the appeal was 


competent. 


With great respect to his Lordship, Mr. Justice Bachawat 
that is a view which I feel unable to agree with. I shall pre- 
sentlv give my reasons. 


In the case before Banerjee, J. again, the nature of the 
order was similar to the one we are concerned with in the 


` present case, and for the matter of that, also to thé one in the 


case before Bachawat, J. But in one respect the case before 
Banerjee J. had its own peculiarity. In that case the order 
appealed from had been passed on 16th August,.1956 and the 


117 
Civil 
1900 
e d : 
Anil Kumar 
Mukherjee 
vs 


Malin Kumar 
Mazumdar & ors 


Amaresh Roy, J. 


date for submission of Inspector’s report was fixed 17th Sen- | 


, tember. 1956. An appeal against the order dated 16th Aueust. 


1956 was filed on 10th September, 1956 and the appeal was 
heard om 28th January, 1957 and the appeal was allowed ^ 


“an order'of that date. But it appears that soon after the 
- appeal had been filed and before the appeal was heard and 


disposed of an order finally disposing of the application in terms 
of section. 16(3) was passed by the Rent Controller on 19th 
September, 1956. Therefore when the appeal against the order 
dated 16th August, 1956 came up for hearing, the Controller 
had bv an order declared the rights of the parties in terms of 
section 16(8) andi the case before him came to an end. “This 
feature was not availing in the case before Bachawat, J. and 
does not avail in the case before us. I may also mention that 
in the case before Banerjee, J. the tenant of. the first degree 


appealed, as in the case before us: That appeal was allowed. 


and sub-tenants application was dismissed. The Rule in this 


. Court was obtained by the sub-tenant and a point was taken 


for the first time in this Court on behalf of the sub-tenan« 


that the appeal that had succeeded was incompetent and - 


* Banerjee, J. upheld that contention on the view that the appe?! 
against the order of 16th.August 1956 was incompetent and 
while settingeaside the appellate order his Lordship observed 
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that if an appeal be taken against the order dated 19th Septem- 
ber, 1957, it would be a-matter for the appellate Court if the 
delay in presentation of such appeal should be condoneguse 
The reason that weighed with Banerjee, J. was the*view 
that the erder appealed from did not declare that the interest 
of the tenant of the first degree would cease from a particular 
date and all that was done by that order was to arrive at a 
conclusion whether the applicant was a sub-tenant at all'and 
whether he.was entitled to reliefs under section 16(8) of the 
Act. With this view, I respectfully agree and I may say that 
this view commends itself to ‘me as the correct view of what 
section 16 of the AGE requires and what section 29 Provides. 


` s 


~ 


^' Section 16 of the West Bengal Premises Tenancy Act, 1956 


deals' with the subject. not only of “ notification of creation and 


- termination of ‘sub-tenancies2” as the marginal note of that: 


sections mentions, but also the 'subject of cessation of tenants l 
interest in respect - of portion of premises sublet by him and 
creation ot sub-tenant into direct tenant in respect of such por- 
tion by declaration in the order of the Rent Controller. . This 
latter subject, is an integral part, of section 16 by its third sub- 
section although the marginal note does not mention it. The 
cux of an application under sub-section (3) of section 16 is 
this a wan. “the Controller shall by order QE 


True structure of section 16, to my: mind; is that sub- 
section (1) deals with Sub-tenants brought in after the Com- 
mencement of the Act and.with previous consent oi the landlord 
in writing. 


‘Sub-section (2) deals with sub-tenants-brought in before the 
commencement of the Act, with or without the consent of the 
landlord. Use of the word ‘consent’ simpliciter in, contro- 
*distinction to the language employed in sub-section (1) clearly 
macaa; TA such consent may be oral or in writing. - 


^e. 


The opening words or sub- degtion & clearly indicates: — | 


e 
e 
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x Tc l 
. (1) It must be a case mentioned in sub-section (2), that ^ Civil 
» is the sub-tenancy was before. the commencement of 1960 ` 
° z e, m^ 
DNE ue im ; Anil Kumar 
i SB. = ; Mukherjee 
e There | was no consent in writing and > ` vs. 


Malin Kumar 
Mazumdar & ors. 


(3) Landlord denies ist he gave oral cénsent, 2o je ROS; J. 
Each of these three matters therefore, ‚must ‘be considered 
a cardinal matter, because. if the finding is in the negative on 
any of these matters then it is not within this sub-section and 
‘the application must fail. l 
. Next part of the süb-section provides limitation for making 
the application and starting point of the period mentioned is 
either receipt on issue of notice of subletting. Therefore, | 
there must be a notice given in fact either by the tenant or by 
the sub-tenant or by both and .the question whether or not a 
notice has been given is another and fourth cardinal matter, 
because if no notice has been given either. by the tenant or by 
sub-tenant, then the sub-section (3) is not applicable at all. To 
make the ‘sub-section applicable a notice under sub-section (2), 
be it by the tenant.or-be it by the sub-tenant, there must be; 
othérwise it is not a case mentioned in sub-section (2) and 
therefore, not within sub-section (3). ; 
Then comes the operative part or sub-section (3) which 
` requires ia upon an application "the Controller shall 


" l (1) That T tenants internal shall cease in so much of 
the premises, as has: been -sub et; 


u-— 


" (2) That the. sub-tenant shall become a tenant in 
under the fade o 

By. these provisions true character ef sudh a  dedistation 

e must be a combination in the same order of the two components. 

(1) Cessation of the tenant's interest from that porjion of the 

premises and, (2) creation of the sub-tenant as'a direct tenant 
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under the landlord in respect of that) portion of the premises 
already in his occupation. Obviously, therefore, the extent of 
sub tenancy is the sixth cardinal matter without ascergiming 
which the declaration contemplated cannot be made. , 


EN 


Both for cessation of tenants interésts and creation of new 
direct tenancy in favour of the sub-tenant, determination of the 
portion of the portion of the rpemises in respect of which the 
order will operate is a cardinal matter. l 


+ 
1 


Sub-section (8) next provides that the Controller shall also 
fix the rent, payable by the tenant and ‘sub-tenant to the land- 
lord. The fixation of rent is the seventh’ cardinal matter with- 
out which the new relationship of landlord and tenant cannot 
take effect. Only when the rent has been fixed can the order 
for declaration be made and the use of the word “also” in 


this part of the sub-section, to my mind, clearly indicates that 


ünxation of rent must be made by the same order by which the 
Rent Controller shall. declare the new relationship." 


` Lastly, the sub-section enjoins that the Controller shall fix 
the rents payable from the date of the order. He cannot post- 


. date or‘ ante-date the'effect of his order and the rent fixed bv 


nim must be’ payable from “ the date” of “ the order," The 
clearly shows. in my view, that only one order is contemplated 
by which declaration, of the new relationship is established and’ 


. also the rent payable is fixed. Can’ there be establishment of 


1elationship of landlord and tenant yet rent mad pavable from 
a latter date? Or can rent be ‘payable from any date earlier 
than the establishment ‘of that relationship? 


When ‘a tenancy is created by contract, reservation. of rent 
is not essential because acceptance bv the lease by the tenant 


‘May be sufficient consideration for the contract. But in this 


nature of the declaration by order of the controller’ under section 


16(8) rent is an essential element both for relieving the tenant 


of the first dectee of his liability- to the extent of the premises 
from which he is divested: and for enabling the sub-tenant to* 
pay it direct to the landlord to whom he has been made a 
direct tenant by the order of the Controller. Therefore, in" my 
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opinion, answer to either of the two questions posed above must Civil 
be in the negative. Moreover. the use of the article "the" 1960. 
in relation to both date and order makes it aboundantlly clear er 


that all that is enjoined by sub-section (3) must be done by Mukherjee” 


one $nd the same order—declaration.of direct tenancy and alin kumar 
fixation of rent both must be made by that single order simul- Mazumdar & ors. 
taneously. As I have said alone in doing so the controller will 
have make.his decision and’ arrive at his findings on several. 
cardinal matters, sub-section (8) within itself mentions expressly 
and RE necessary implication at least seven such. d are: 


i 





Amaresh Roy, J. 


1) The tenancy was before thé commencement of. the 
Act. - 


(2) There was no consent by landlord in writing. 
(8) Landlord denied that.he gave oral consent. 


(4) In fact, a-notice under sub-section. (2), either by the. 
tenant or by the sub-tenant or both, had been given, 


'(b) "The application has been made within the period 
from the receipt or issue of the notice mentioned. 


(6) The extent of the tenancy .in respect of which the 
'  sub-tenant will be declared to be direct tenant and 


(T) 'The rent payable by the tenant and sub-tenant to 
the landlord. 


It is true that sixth’ and seventh’ of these are only conse- 
quential to the positive findings on the first five, but a negative 
finding on any of the first five must'result in refusal of the 
application, even though findings on other four may.be positive. 


I do not by any means say that these geven can be the only 
, cardinal matters in every.case under section 16(3). . In any par- 
ticular case in.addition to these -seven there may be more 
matters in their nature cardinal to that case. £ 


x* 
e e 
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Civil It is quite possible, may, very probable that these cannot be 
1980 decided at the same stage of the proceeding or on the same 
mum date or by one order and it is a near contemplation indeed 4hat 
Mukherjee in a particular case, findings on each of the cardinal point have 
Malin Kumar Dee? arrived at by the Controller by different orders on diflefent 
Mazumdar & ors dates. In such a case can each of those orders be taken, to 
be "the order" from the date of which rents payable shall 
take ^ffect, only because each order decided a,cardinal matter in 
controversy between the parties? 





Amaresh Roy, J. 


4 To my mind, to hold so, would be to reduce the provision | 
of section 16 particularly the sub-section (8) to something un- 
Jerstandable. I, therefore, hold in argument ‘with what 
Banerjee, J. in his judgment implies that “the order” in section 
16(8) means the particular order by which the Controller finallv 
disposed of the application. That is the order by which the 
formal declaration is made by the Controller or the application 
is dismissed on refusal to make the declaration and not the 
intermediate orders by which the Controller might have arrived 

" at his finding on one or more or even all the cardinal matters 
|. " in controversy between the parties. The form of the order has 
been indicated by the legislature by use of the words “ Controller 

shall by order declare." The order must be in the form of ə 
declaration and not a finding merely and it shall also fix rents 
payable. Only when the declaration has been made in terms 
of section 16(3) that the Controller would have passed "the 
order" under that sub-section. For the matter of that an 

. order refusing to make a declaration and dismissing the appli- 

cation will also be a final order. 


1 1 


Regarding the meaning to be attributed to the words " final 
order " in section 29 of the Act, learned Advocate Mr. Ganguly 
iightly pointed out that the term has not been defined either in 
the Act or im other Acts of the legislature. Therefore, true 
meaning of those words will have to be ascertained by reference 
tb the intention of the legislature in enacting section 29 and in 
doing so it would be pertinent, to make into consideration the 
plain dictionary meaning of those words and also the meaning. 
attributed,to those in judicial decisions on other Acts in which 


those words have been: used. e " 


ve 
e * 
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„Plain meaning of. the word “final” is, the last or con- Civil 
clusive and by that meaning the test of finality would be 1980 
whether the order disposed of the rights of the parties conclu- ST 


É - ' š : - Anil Kumar 
sively, go far as that Court is concerned. The right involved Mukherjee 


in section? 16(3) is the right to get the declaration and not mere- ys: . 
Malin Kumar 
ly an intermediate finding on any important or even vital issue Mazumdar & ors. 
in the case, keeping in view.the seven cardinal matters arising , 
maresh Roy, J 
on the application under section 16(3) it is quite possible that 
first five of those have beeri decided by the controller and sixth 
and seventh are yet to be decided and the controller is still on 
the case and he has taken steps to obtain materials and evidence 
to enable him to decide those last two. In, fact, in the case 
before us as' well as in those before Bachawat, J. and Baneriee, T. 
findings were arrived at on first six of the points and only the 
seventh remained to be decided. Yet'until the rent has been 
‘decided also the Controller was not enabled. to make the order 
in comporting the declaration envisaged in section 16(8). That 
, being so, the order of the Controller that was appealed against 
does not satisfy the test of the finality mentioned above. 





On this point Mr. Ganguly also: referred to Article 132 ‘of 
the Constitution of India where the words * final order " -occur. 
Mr. Ganguly really wanted to take the benefit of.the Explana- 
tion to that Article of the Constitution and in effect contended 
shat we should take that Explanation to be the definition of 
`“ final order " for the purpose of section 29 of the West Bengal | 
Premises Tenancy Act, 1956 also. | 


t 


, I£.Mr. Ganguly was right in that contention then certainly, p % 
he succeeded in establishing that "final ‘order ” includes “an 
order deciding an issue which if-decided in favour of the appell- 
ant ‘would be sufficient-for final disposal. of the case"—or in 
the language appearing in the judgment, of Bachawat, J. " one 
of the cardinal matters” suffice it to say that the Explanation 
dóes not help Mr. Ganguly at all because in its-own terms it is 
limited "for the purpose of this Article” and is. not available 
to: interpret even to succeeding Articles of the Constitution, 
namely, Articles 193 and 184 wherein. alsb the words “ final - 
Order" occur. Correctly looked at, my view, that Explanation 
goes very much against the contention. of Mr. Ganguly. .The 
fact that Explanation was necessary clearly shows that ordinarily 

e:' ( 
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Civil the words "final order” do not bear that extended meaning. 
198860 ` The object of the Explanation was to give that extended mean- 
bn amd j 


Anit Ennat "ng to the words “final order” only in cases involvipg consti- 
. Mukherjee tutional questions which are dealt with by Article 132 and the 
p Malin Kumar FKPlanation was necessary in that Article to override the de- 
Mazumdar & ors. cisions in Kuppuswami’s Rao vs. The King(1) to prevent it from 
Amaresh Ry; 7. applying in cases involving constitutional question. Although 
that decision will not apply in cases coming under Article 182,. -- 
it certainly remains the authoritative decision on true meaning 

of the words “ final order” in Article 184 which was the subject 

inatter of interpretation in that decision of the Federal Court. 

The same meaning has been accepted for those words “final 

. order" the decision of the Federal Court in the case of 
` . . Md. Amin Brothers vs. Dominion of India(2), which is a de- 
cision on Article 133 of the Constitution. Mr. Ganguly relied 

, on a Privy Council decision reported in Rahimbhoy Habibhoy 
vs. Turner(3) and also on a decision of this Court reported in 

. Khagendra Nandan Asram vs. Sahayram Chakravorty(4), but 
those decisions-were based on the different language that occur 

in section 595 of the Old Civil) Procedure Code and section 

109 of the Code of Civil Procedure, 1908 at the time of that 
decision as has been explained by Chief Justice Chakravartti 

in the decision of West Jamuria Coal Company's vs. Bholanath 


Roy(b). 


Therefore, true meaning of “final order" in Article 133 
and section 109, C. P. Code is.firmly established. by the de- 
cision I have already referred to of the Federal Court of India . 
in Md. Amin Brothers vs. Dominion of India(1), where the 

. judgment was delivered by B. K. Mukherjee, J. and there is 
no going back upon it. Even in a recent decision Lahiri, C.J. 
has adhered to that meaning of the words “final order" in^ 
his judgment in the.case reported in Mukunda Das Nandy vs. , 
Bidhan Chandra Roy(6). The words “ final order” therefore, 
mean "an order which finally determines the point in dispute ' 
and brings the case to an end.” — 

(1) (1949) ALR. F.C. 1 


I.R. F.C, 
(3) (1890) L.R. 18 I.A 


ig LA. 6. e 
(4), (1921) 95 C.W.N. 898. : 
(1 58 C.W.N. 3]. EE 
(6) (959) 64 C W.N. 62; (1960) C.L.J. 210. œ i : 
e l e * 


, 1961] on HIGH COURT 


^ 


1 


“Now the question is, does it mean anything elsé when the 
phrase is used in section 29 of the West Bengal Premises ‘Ten- 
ancy Act, 1956? -I do not at all see. why it should, and I am 
definitely of the view that in section 29 of the Act it means 


thé same. type of the order and not the' other. If that were not: 
so, then we will -have to concede that- from each of the orders Mazumdar & ors 


Civil 
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recording a finding there shall be an appeal under section 29 Amaresh Roy J 


of the Act. Nothing more in my view can be further from 


the intention of the legislature NER it provided in section 16(3) 


, “the order" and in section 2r a final order". This is put 


e 
^- 
ee 


T 
^ 


beyond any doubt when we remember that the provision of. 


sub-section (8) of section 29 of the Act attracts to appears under 
that ‘section the provisions of C. P. Code. .By section 105 of 
the Code.of Civil Procedure “ any error, defect or irregularity 
in any order affecting the decision of the case may be'setforth 
as a ground of objection in the memorandum of appeal." 
When there is an appeal from the “ final order ”.;, Though sec- 
tion 105 C. P. Code refers only to decree it has been held that 
it applies to appeals against orders as well. I may refer to 


‘a decision of Madras High Court Swaminatha vs. Narayana(1). 


In this Court also P. N. Mookerjee, f. has taken the same view 
in a decision noted in a, decision noted in also fully reported 
in Sudha Ranjan Roy vs. Hillal Kumar Gufta(2) an in taking 
that view his Lordship relied on the Privy Council decision of 


-Adaikappa Chettier vs. R. Chandra Sekhara T hevar(3). 


Therefore, the right of the party against whom a finding 
may have been arrived at on any of the cardinal matters bv 


Orders of dates prior to the order making the declaration will 


not at all be impaired or prejudiced. Such a party is able to 
take grounds - against those findings in an appeal against the 
‘inal order. If the final order has, been made in his favour 


even then without an’ appeal being ‘taken by his adversary he’ 


could attack those findings by way of cross-objection in Order, 
{l rule 22. In my mind, such was the intention of the legis- 
lature in providing under sub-section (3) in section 29 of the 
Act that provisions of Code of Civil Procedure shall apply in 


- matter of appeals under section 99 
b pi . 
8 do -Madras 986. i 4 € 
955) A.LR. N.U.C. 1212; 58 C.W.N. 869. 
(1948) A.I.R. P.C. 12; L.R. 74 LA. 264; 52 C.W.N, 276. 
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On these reasons I hold that the case reported in Asuthosh 
Chakraborty vs. Sm. Rani Sundari Devi(l) was not correctly 
decided. In that case before Bachawat, J. there was no appear- 


ance for the opposite party and his Lordship’s attention was not 


drawn to the aspects I have discussed above, so there his ‘ot 
been consideration on those points. In my view, the decision 
(2) Mani Sankar Case(2) of my learned brother Banerjee, J. "in 
Civil Revision No. 560/1957 embodies the correct view as to the 
meaning of “ final order” in section 29 in the back ground of 


section 16, sub-section (8) of the’ Act. 


To sum up, in my view, (i) section 16(8) contemplates one 
order making a declaration and also fixing rents payable, or 
refusing to make a declaration and dismissing the application. 
That is a final order which is appealable under section 29 of 
the Act; (it) orders recording findings of the controller on points 
indispute between the parties even on cardinal matters that 
go to the root of there, are not "the order" counterplated bv 
section 16(3) and none of those orders is appealable under 


section 29 of the Act until as a result of those findings an order” 


bringing the case to an end either way has been made by the 
controller; (iii): In an appeal against the “final: order" 


: grounds against .any or all the findings arrived at by orders 


previous to the final order can be taken by the appellant and 
by the respondent in the appeal by way of cross objection; 
iv) in section 29 of the Act,. “ finali order" means the. order 
making thé declaration -and also fixing rents payable, or refus- 
ing to make a declaration and dismissing the application, as the 
case may be, bringing the case to an end. | À 

In the case before us the order appealed from was only, an 
order recording the findings on some of the points in controversy 


` between the parties and no -order making a declaration has yet 


been míade. 'The case before the controller bas not been 
finally: disposed of. "The decision of the Appellate Court that 
ihe appeal was incompetent, is, iD my view, the correct decision 
In that view of the fnatter I would discharge the Rule. 

(3) RED Oo /1967 decided by Banerjee, J. dated in 17-7-1957 
(unreported). ^ i : e 7 * 
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In the circumstances of the case I would noe: no Order as 
to costs 


Banerjee, J J.! 





—I agree with the order made by My, ‘Lord. 
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The expression “ final aia as used in section 29 of the Mazumdar & ors. 


West Bengal Premises Tenancy Act, 1956, has not been defined 
~in the Act. It is, therefore; necessary to adopt the ordinarv 
and the Common sense meaning of the expression, without 
more. 

“In deciding a point under section 109 (a) of the Code of 
Civil Procédure, which a prior to the.passing of the adaptation 
of the Laws Order, 1950, provided for an appeal to His 
(Britanic) Majesty in Council from any judgment, decree or. 
final order passed on appeal by a High Court, if the same was 
"certified to-be.a fit one for such appeal, Sir George Lowndes 
observed in the case of Abdul Rahaman vs. D. K.. Cassim & 
Sons(1), as follows: 

, Lord Cave in delivering the judgment of the Board (mean- 
ing) the judgment in Ram Chand Manjimal's Case(2), laid 


r . .* e . . ^ 
down, as the result of an examination of certain cases decided in 


the English Courts, that the test of finality is whether the 
order “ finally disposes of the rights of the parties’ and. he held 
that the order then under appeal did not finally dispose of those 
rights, kai ? = ° 7 It should be noted that 
_the-Appellate Court in India was of opinian that the order it 
had made ' went.to the root of the suit, namely, the jurisdiction 
of the Court to entertain it, and it was for this reason that the 


order was thought to be final and the certificate granted, But . 


this is not sufficient. The finality must be a finality in re- 
Ition to the. suit. If, after :the- order, ‘the- suit- is still a live 
suit in which the rights of he parties have still to be deter- 
mined, no appeal’ lies against it under section 109 (a) of the 


7> 
e l i 


— —— 


In my opinion, the sàme observations, with necessary 


adaptións, should apply to the REESE “final order ; in section 


9 
(9) (1939) LY 60 LA. 76. Ec HDI i 
(2), (1920) L'R. 47 TA. 124. e E ee 
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29 of the West Bengal Premises Tenancy Act. No oider under 
the said Act is to be treated as the final order unless the order |. 
had the effect of finally disposing of the rights of the pgrties. 


J I need now consider the case reported in Ashutosh. Chak- 
ravorty vs. Sm. Rani Sundari Devi(1) in which Bachawat, T. 
laid down the following test of finality of an order under 
section 1643) of the West Bengal Premises Tenancy Act: er 


“For the purpose of disposing of the application under 
section’ 16(8) of the Act, it is essential for the Controller to 
determine if there is a sub-letting and 1r sv how much of | 
‘the premises have ‘been ‘sublet. The dispute as.to how 
much of the premises has been sub-let is one of the cardinal 

- matters in controversy between the parties. The learned 
controller by his order has determined that matter. “He * 
has held that petitioner is not entitled.to pay rent in respect 
of the ground floor privy and filtered water tap. ‘He has 
by his adjudication conclusively determined the rights of 
-the parties with regard to one of the cardinal matters in 

"controversy in the application. ` The impugned ` order of 
the Controller was, therefore, a final order within the 
meaning of section 29 of the Act”. © ^" 0 


* The determination of the cardinal point test was at first 
applied bv Lord Hobhouse in the case of Rahimbhoy Hobibhov | 
vs. Turner(2) so as to: find out whether a dectee was a final. 
decree. within the meaning of section 595 of the Code of Civil 
Procedure 1882. (corresponding to section 109 of the present 
code) ‘In that case his, Lordship observed: — | 


" " æ * 9 © * the form of the decree is exactly 
as if it-affirmed the liability of the defendant to pay some- 
thing on each of these claims, if.only the arithmatical result 
of the account should be worked out against him. Now 
that question of liability was the sole question in dispute 
^- at the hearing of the cause, and is the cardinal point of 
the suit. The arithmetical result is only a consequence 
of the liability. * The real question in issue was the liability, - 
(1) 
-8 


e a 
Qn C.L.J. 117. Lu ° 3 ° 
890) L.R. 18 LA. @ |, to Aes 4 
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and that has been determined by this decree against the Civi 


' defendant in such a way tbat in this suit it is final." 1960 
aa . 
Lord, Hobhouse again applied the same testin deciding Anil Kumar 
P 4 : Mukherjee 
an application for special leave to appeal in the case of Syed vs 


Malin Kumar 


Muzhdr *Hussein vs. Bodha Bibi(1), in which, following the MURUS LS 


decision in Rahimbhoy's Case(2) (Supra) his Lordship ob- 
served : — < 2E Banerjec, |. 


1 





" In this case the will of Ibu Ali is the cardinal point 
of the suit; and as after the decision of the High Court 
that can never be disputed again, their order is final, not 
withstanding: that there may be subordinate inquiries to 
make” 


í Both the aforesaid two decisions were noticed by Sir George 
Lowndes in Abdul Rahim’s Case(3) (Supra) and distinguished, 
inter alia. on the ground that they were decided with reference 
lo the Civil Procedure Code of 1882, in which the wordings of 
the relevant sections differed materially from that of the Code 
of 1908. oS 


I am not, however, concerned with that distinction, because 
L have to consider the meaning of the expression “ final order” 
in a different context and in relation to a different Act. The 
only distinction that I need notice, in the present context, is 
that in both the decision in Rahimbhoy Hobibhoy vs. Turner(2) 
and in Syed Mazhar Hussain vs. Bodha Bibi(1), Lord Hobhouse 
used the expression that the order or decree in question deter- 
mined “ the cardinal point in the suit” and not the expression, 
as used by Bachawat, J.,'namely, “ determined the rights of the 
parties with regard to one of the cardinal matters in contro- 
versy" Ido not find any authority for the proposition that the 
determination of any one of the cardinal points in controversy 
will invest the order with the dignity of final order. 


In my opinion, that the order under section 16(3) of the 
* West Bengal Premises Tenancy Act is the final order which 
. (1) (1804) L.R, 92 LA. 1. l 


80Q L.R. 18 LA. 6. e 
(3) (1992) L.R. 60 LA. 70. 
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either dismisses the application or which declares. “ that. the 


tenants interest in so much of the premises as has been -gub-let 
shall cease and that the sub-tenant shall become « tenant 
directly under the landlord from the date of the order " and 
also fixes “ the rents payable by the tenants and such stib-tenant 
to the landlord from the date of the order.” ' If such an order 
is made in two stages, namely, at first the declaration ‘is. made 
aid then the fixation of.rent, the order does,not become the 

final order until the last stagc is reached. This is so, because 
until the rent fixation is made, the proceeding under ‘section 
16(3) remains a live proceeding in which the rights of the parties 
have still to: be determined and the proceeding is not at an 
end. The making of the declaration is, no doubt, the deter- 
mination cf one of the cardinal points in dispute but that order 


alone dóes not finally dispose of the rights of the. parties and ` 
hence does not become the final order. 


t 1 


In the rebilt, I do riot feel inclined 4b depart fron! the 
view I took in Mani Sankar Ghose vs. Sibdas Adhikari(1). I, 
therefore, respectfully dissent from the contrary view, if any, 


taken: by Bachawat, J. in Ashutosh Chakraborty vs; Sm. Rani 
Sundari Devi(2). e 


p ox LS "a Rule discharged. 


C. Rev. 500/1957 (unreported case). 
D (1959) CLJ. 117. 


^ . 4 
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| GIVIL REVISION | 
Before The Hón'ble Mr. . Justice Bicha and The How ble 7 
Mr. Justice P. Chatlerjee. Civil 


w~ 


k 'eS&ILENDRA KUMAR ROY ‘CHOWDHURY n» s 
' Vs. ' 
“ABDUL LATIF KHAN & Ors.* l 


i 


West Bengal Premises Tenancy Act, 1956—s. 16—Sub. s (2) & (3)— 
Transfer of Bape A Act—s. 6, 10, 108, 111 (9). 


A stipulation in a lease restraihing the alienation unaccompanied by 
‘a proviso for re- ently on its breach is not an :effective restraint as bridle- 


on the lessee's interest in the property and is not a condition tor the 
benefit of the lessor Such a stipulation is ineffective as a condition or 


restraint against alienation.. The lease remains operative nota kangg 
the breach of the stipulation. | 


* 


Profulla Chandra Mukherjee vs, Akshoy Kumar Bose(l). 
Basaratali Khan vs. Manırulla(2) followed. | 


The material facts will appear from the judgment. 
Manindra Nath Ghosh and XN Md 
Dhruba Kumar Mukherjee—for the Pétitioner. 


. Sudhansu Kumar Sen and - 4 
Gaganendra Kumar Deb—for the Opposite Parties. 


f 


The Judgment of the Court’ was as follows:— 


~ 


- 


, , *Civil Revision Case Nos. 2658/1960 and 762/1960. 


-- 


(d) Civil Rev. No. 1738 of 1957 disented from. S ° 
(2) LLR. (1908) Cal. 745: 10 C.D]. 49: í | 
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Bachawat, J.— This revision petition arises out of an appli 
cation made under sub-section (8) of section 16 of the Wes 
Bengal premises Tenancy Act, 1956. Opposite party No. ] 
Abdul Latif Khan is the landlord of the premfses No. à 
Sambhu Chatterjee Street, Calcutta opposite party No. 2 Harsh: 
Nath Roy is the tenant of the first degree in respect of a portioi 
of the said premises and since, June 1954 the petitione 
Sailendra Kumar Roy Chowdhury is the tenant of the secon: 
degree in. respect of the said portion of the premises. Follow 
ing the judgment of N. K, Sen, J. in Sri Profulla Chandr 
Mukherjee vs. Akshoy Kumar Bose(1), the 'Tribunals below hav 
refused to grant relief ‘to the petitioner under sub-tectio) 
(3) of section: 16. on the ground that the rent. not 
(Exhibit "C") on the basis of which Harsha Nath Roy was in 
ducted as a tenant contains an express prohibition against sut 
letting. In our opinion, the sub-section (2) of section 16 applie 
to the sub-letting and the Tribunals below ought to hav 
granted the relief prayed for by the petitioner, 


By Exhibit " C" Harsha Nath Roy entered into the follov 
ing convenant in favour of Abdul Latif. 


"I will use the premises for my residence only and will nc 


, sublet either the waole or any portion thereof during th 


peace of my tenancy." 


The sub-lease in favour of the petitioner though made i 
breach of this convenant is valid and operative. It is to b 
noticed that Exhibit “C” does not provide that on breach « 
the covenant.the landlord, Abdul Latif Khan, would be entitle 
to re-enter the premises. Now, by section 6 of the Transfer « 
Property Act, save as provided by-that Act or by any other la 
for the time being in force, property of any kind may be tran 
ferred and therefore save as so provided the lessee may Transfe 
his interest in the property by way sub-lease. Sec. 108 of th 
Transfer of Property Act shows that in the absence of a contrà 
the lessee has as against the lessor the right to assign or sub-leas 
his interest in the próperty. . But the lessee may by express coi 


tract with the lessor bind himself not to sublease the PRIUS 


ia) Civil Rev. No. 1798/1957 (unreported) decida on Pst Marc 
2 - . < ^ 


f v»: 


L 


1961] -HIGH COURT : 
The contract is valid: and the lessor may enforce the contract 
by claiming damages for the breach and by injunction restrain- 
ing a threatened breach of it. The express contract may also 
be read as a condition limiting the power of disposal by the 
of his interest in the property. By section 10 of the 
Transftr of Property Act such a condition is valid where it is 
for the benefit of the lessor. Now the condition restraining the 
alienation unaccompanied by a proviso for re-entry on its 
where the lessor cannot terminate the lease upon breach of the 
condition or restraint against alienation. The lease remains 
shows that a lease cannot be forfeited on breach: of a condition 


unless the condition expressly provides that:on such breach the 


lessor may re-enter. A stipulation in a lease retraining the 
alienation unaccompanied by a proviso for re-entry on its 
breach is not therefore an effective restraint or bridle on the 
lessee's interest in the property and is not really a condition for 
the benefit of the lessor. Such a stipulation is ineffective as a 
condition. Section 111 (g) of the Transfer of Property Act 
operative, notwithstanding the breach of the stipulation. 
Consequently, the sub-lease made in breach of the stipulation 
also is valid and operative. It may be observed that even before 
the amendment of section 111.(g) of the Transfer of property 
Act, by Act XX of 1929, it was held that where there is a stipu- 


. lation in a lease restraining its assignment without a proviso 
.for re-entry on its. breach and the lessee assigns the lease in 


breach of the stipulation, the assignment is operative and the 
assignee obtains a valid title to the leasehold as against the 
landlord, see Basarat Ali Khan vi. Manirulla(1). 


. The sub-tenancy of the petitioner came into existence 
while thé Wést Bengal Rent Control (Temporary: provisions) 
Act, 1950 was in force. Since the sub-letting was by the tenant 


of the first degree, nothing in sub-section (1) of section 13 of 
that Act invalidates this sub-lease. 


We find nothing in the senan law or in the special Acts 
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which invalidates the sub-lease. It may therefore be well said : 


that the tenant of the first degree. had sublet the premises let 


.to him by the landlord and that the petitioner is the sub 


tenant to whom the premises: have been so sublet. 
e 


(1) pa LL.R. 36 Cal. 745; 10 C.L.j. 49. 
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Civil Mr. Sen, however, contends that. sub- letting i in bréach of an 

1981 express condition which prohibiting is not a sub-letting “with . 

—— or without the consent of the landlord” within the purview 
Sailendra Kumar 


Roy Chowdhary òf sub-section (2) of section 16 of the West Bengal Premises : 
ea as Tenancy Act 1956. We are „unable to accept this contention. 
Khan & ors. SUb-section (2) of section 16 applies to all sublettingse whether 

a made before the commencement of the Act “with or without 
Bachawat, J. the consent of the landlord.” A subletting made in breacn 
of an express Condition prohibiting it is a sub- letting Without 

the consent of thè landlord. 


AN 
1 


Sub-section (1) of section 16 of the West Bengal Premises 

. Tenancy Act, 1956, deals with sub-lettings made “with the 
‘previous consent in writing of the landlord" after the commence- 
ment of the Act. Sub-section (2) of section 16 deals with and. 

` applies to sublettings made before the commencement of that 
A Act.. In view of the fact that sub-section (1) of section 16 
-iş limited in its application to post-Act sub- lettings made with 
the previous consent in writing of the landlord, the legislature ` 

, used the expression "with and without the consent of the land- 
lord" in sub-section (2) of section 16 to indicate that the sub: 

section (2) applies to all pre- “Act, sub- lettings. Every subletting 

j . by the lessee is either with the consent of the landlord or 
E without his consent. In Civil Rule 1788 of 1957 our learned 
brother, N. K. Sen, J. appears to have held that the sub-tenant 
^. cannot get the benefit of section 16. where the sub- letting is in 

. ,breach of an express contract prohibiting it. His Lordship 
made a distinction between bilateral and unilateral acts and 

thought that prohibition is a bilateral act where as consent 

and -absence of consent are unilateral acts. ` 


c 


. With respect we are uhable to agree with that judgment 
or with its reasonings. A prohibition is an express negation 
of consent. A sub-letting made in breach of an express con- 
dition prohibiting it is an. a` fortiori case of sub-letting made 

without the tonsent of the landlord. The point in issue is 
whether the sub-letting is without the cousent*of the landlord 
and not whether the absence of'a consent, is a bilateral act. 
If a prohibition i$ a bilateral act, the negation of consent by 
the prohibition is also' such an act. pe 

e. 
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We dide and adiudse that the petitioner is entitled to 


Nasen poe! 
Sailendra Kumar 

the declaration ' prayed for in his application under sub-section Roy Chowdhury 
(3) of Settion 16 of the West Bengal Premises Tenancy Act, Abdul Lat 
1956. The application under sub-section: (3) of section 16 is khan & ors. 
remitted to the Controller in order that* he may decide and 
di Bachawat, J. 

spose of the application in accordance with law and in 
accordance with the observations made above. 


We direct that cach party will pay and bear his own costs 
upto-to-date both in this court and in the Tribunals below. 


Civil Revision No. 762 of 11959. 

After hearing the Icarned' Advocates for both side we are 
satisfied that this is a case where the inherent powers of the 
court under section 151 of the code of civil procedure should 


have been exercised and the stay asked for should have béen 
granted. 


. "We, therefore, make the rule absolute and we direct that 
the hearing of the suit be stayed until the disposal of the appli- 
cation under section 16 (8) of the West Behgal Premises 
Tenancy Act 1956 made by the petitioner. 


Each party will! pay and bear his own costs ju in this 
court and in the courts below. 
\ 


KS 


P. Chatterjee J—I agree. 


Rule absolute. 


T.K.B.. 
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Before the Hon'ble Mr. Justice S. K. Sen and te 
Hon'ble Mr. Justice K, C. Sen. i 


hl 


GOPI NATH DEY | 


— 
bd 


Vs. 


l KANAI.LAL DEY & ORS.* 


Code of Civil Procedure, 1908 (Central Act V of 1908—Or., 22, R. 3— 
Death of a party after filing of the appeal—lega] representative of 'de- 
ceased already on record—Abatement,. if under—S. 98—-Final decree 
amended during pending of appeal. from final decree, regarding costs 
—No appeal from such amended. decree—Appeal, if competent —Pro- 
cedure—Petittion of objection to Commissioner's Report, «and petition 
under S. 15] for vacating exparte order relating to drawing up of final 
decree, pending—Engrossment and signing of final decree in partition 
suit, if proper. 


When after the filing of the appeal, a minor respondent .(defendant) 
died, and his mother, and legal representative was already on record, but 
no note was made against her name in the record that she was on record 


' on behalf of herself and as an heir to her deceased son, there was no 


abatement of the appeal. 


-Where , there was an appeal from the final decree in a partition suit, 
and after the filing of the appeal the final decree was amended as to costs, 


but. no appeal was pref from the amended final decree,, the appeal 
from the original final decree was competent. $ 
/ 


Where a petition of objection to the commissioners report and a petition 
under Section 151 of the Civil] Procedure Code for vacating the ex parte 
order relating to the drawing up of the final decree in a partition suit 
were pending before the trial Court, it was improper to aliow the final 


decree to be engrossed and signed and sealed before disposal of such 
petitions. 


The material facts will appear from the judgment: — 
Nirmal Kumar Ganguly—for the Appellant. 


Kanai Dhan Dutta with Probodh Dhan Dutta—for they 
the Respondent. | i 


` Ramesh Ghandra Banerjee with Basanta Kumar Panda— 
for the Respondents No. 8. — 
The judgment of the Court was as follows: — 


E 
* Appeal [rom Original Decree No. 198 of 1956. x - $5 
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9. K, Sen, J. :— his is an appeal by defendant No. 1 one 
Gopi Nath Dey‘ from a final partition decree. The share of 1961 
the each Of the three plaintiffs Kanailal Dey and two others was 
one-sixgh, the share of defendant No, 1 was one-sixth, the share 
of defendant No. 2’ and 3. was one-sixth and the share of de- 
fendant No. 6 was one-sixth. There was an ex- parte prelimin- 
ary decree for partition, the shares as stated in the plaint not 
being challenged. "Theteaftcr, on the application of the plain- 
tiffs a Commissioner was appointed to: effect the partition in - 
accordance with the sharcs and the report of the Commissioner 
was submitted on 2nd August, 1956. Qn that date the learned 
Subordinate Judge, Alipore, passed an .order directing the 
parties to file objection, if any, against the final report by 17th 
August, 1955. On 17th August, 1955, no objection having been 
filed in the meantime, the learned Subordinate Judge passed an 
order that the suit be decreed finally in terms of the Com- 
missioner's report. On 5th September, 1955, defendant No, T, - 
Gopi Nath Dey, appellent before us, filed an objection against ' 
the Commissioncr's report ‘stating that neither he nor his Ad- 
vocate was aware of the fact that the partition Commissioner 
had submitted his final report and that an order for filing ob- 
jection, if anv, against the report had been made by the Court; 
and-the defendant No, ] had first come to know df the filing 
of the, report on 3rd „September, 1955, and so he was hurrying 
to the Court to file his objection. His objection related to 
certain constrvc*tion on a portion of the Ejmali land made by 
him at his exclusive cost'.being included within the valuation 
of the Ejmali property. His claim was that the amount spent 
by him out of his own fund should have been. excluded from 
the valuation of the property and the portion of the land 

. should have been valued for the purpose of the partition suit 

| as if the-dilapidated structures which were replaced by defend- 
ant No..] had still been in existence: The learned Subordinate 

| fudge heard the objection on 17th December, 1955, in the 
presence of.the both parties, On 19th December, 1955, the | 
learned Subordinate Judge passed the order that since the suit 
had been decreed finally by his order dated 17th August, 1955, 
the objection to the Commissioner's report could not be con- 
sidered, so long as the order dated 17th August, 1955, Was not 
set aside. oo. -on 22nd, December, 1955. .defendant 
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No. 1 filed an application under section 151 of the Civil, Pro- 
cedure ' Code for vacating’ the ex parte ordet passed on ‘17th 
Aügüst, 1955, by the learned Subordinate Judge. This matter 
was fixed for hearing in the presence "of. the plaiiitifis oni 28th 
Janüary, 1956." In the meantime, the requisite stamip £o» draw: 
mg T a final partition decree was filed by the plaintiffs. "Thé 
defen ant No. ‘1 filed an objection’ against the signing of thc. 
finàl décrce Befort the petition’ under section T5l of the "Civil. 
Procedure Code. had been heard and disposed of. The learhed 
Subórdinaté Tid c, however, rejected the objection, observing 


' thál as‘ the final decree had already béen written up"óm ihe 


stamped paper filed, he saw no reason to postpone ‘the’ signiiig 
of the decree; aid’ accordingly the “final decrée’ was ‘signed oit 
E anuary, "1956." Against the firial decree ` thus ‘drawn’ up;! 

défendant No. 1 ‘filed’ the ‘appeal’ which was, presented inm ‘this 
Court” ofi the: "lib April, 1956. | MeanWhilé, ‘on’ ‘the’ 6th’ 
March, 1956: the plaintiffs filed a petition praying ‘for ati dinenda” 
mento of the final decree by ‘including | an order as to costs ' thiere-: 


"Notice of! this" application for amendment was sérved''ón' 


alitndünc No. 1, and by an 'ordèr dated'23rd May, 1956; that ` 


is, after. this appëd al had” ‘been’ filed from ‘the’ final “partition: 
décte He léarricd Subordinate ‘Judge ' allowed thé amendment” 
prayed | forn by diréctirig ibat the words “ cost’ OF the final decree’ 
pe'bor nie by the, ‘parties ‘according to their respective’ sharés ‘in’ , 
the properties "' be’ added in the final decree, because ‘an ordet ` 
Lo coats ‘had inadvertantly ‘been left out from. the finial ‘decree’ 


serge ls af BENED 


) 


MAC Kai ‘Dhan Datta, “appearing for’ the’ plaintifis res-' 
pondents, has raised. a preliminary objection ‘that’ the ‘appeal has" 
abated, ‘because déténdant No. 3, Bacharam Dey died áfter the ' 
filing of, ‘the appeal” in this Court and no' step was. taken to ` 
bring hj his. heirs on the record, and therefore the appeal stated as 

agit him, and the appeal being partition appeal, bas a stated 


bert 


whole! it appears | however, ‘that, Bechárani Dey died as a" 
minor and was üümartied, and his mother Bhabani Dassi who 


was the Tegal heir was already on 'the record. In fact, oii re- 
d LA 


ference t to “the order Book. it appears t that after the’ order had: 
been recorded that the appeal had abated | as against respondent” 


thers poliert 


No. b Becharam. Dey, the appellant filed an application stating ` 
that’ Becharam Dey’s $ heir viz, d the . smother e Dassi- was ` 


NUUS 
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already on ‘the record. The mother was ac actually. c on the record 
even though no note might have been made againstt her name 
that she was on the record on behalf of herself andas an heir 
of her deceased son Becharam Déy. We do not think that in 
the Sreumstances any abatement of. the I took place.. 
Accordingly, the preliminary objection is rejected. . 


^» Mr. Dutt has next urged a second objection viz., that since 
the final decree passed on l7th August, 1955, and signed on 


6th January, 1956 was amended by an order of the Court 


dated 23rd May, 1966, and no appeal has been preferred against 


the amended decree, the appeal must be held to be incompetent , 


because the original decree must be deemed to have merged 
in ‘the amended decree, and therefore no appeal ‘from the 
original decree'is not competent, In support of this contention 


Mr. Dutta’ has referred to certain decisions of this Court. In 


Mrs. Alice Maud vs. J. C.' Galsiaun(1), it was obsérved'that the 
amended decree ‘superseded the original decree and it was 


‘against the. amended decree that the appeal would lie. The 


matter before their Lordships' in that case was a revisional appli- 
cation against an order of the lower court amending the original 
decree. It was held’ that' since’ an: appeal from the amended 


decree‘ was maintainable: it was not expedient to grant any 
relief on the revisional: application, and in that view the're-, 


visional ippucanon was dismissed. 


The above case can, however, be readily distinguished from 
the present case; because in the first place their Lordships did 
not have before them an appeal from the original decree befpre 
the amendment and they did not naturally decide the question 
whether an appeal from such an original. decree before the 
amendment would be competent in spite of the amendment; 
and secondly, the amendment in that case related „directly to 
the question which was.at'controversy between the contending 
parties. In the original decree: in that case, it was provided 
that the defendants were to make over to the plaintiffs vacant 
possession of the dispüted premises in 15 days from the date 
of the decree, and that.in: default the plaintiff would be en- 
tidled to recover vacant possession and also to recover from 


defendants;Nos.:] and 2 a certain sum as damages for the’ period - 
(^7 e 


M ALR (1827) Calc. 114. E Si 
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Civil before the suit and damages at a certain rate from the date of 
1967’ the institution of the suit to the date of recovery of possession. 


Defendants Nos, 1 and 2 made over vacant possession before 

the expiry of 16 days, and they claimed that in accord&nce with 

Kanai Lay Dey the terms of the original decree they were not liable jo pay 

'' any damages whatever. The plaintiff claimed that the plaintiff 

5. K. Sen, J. was entitled to the damages in any case, and as in the opinion 
of the plaintiff there was an ambiguity in the original decree 
the plaintiff filed an application for amendment of the decree. 
In the meantime, defendants Nos. 1 and 2 had appealed to the 
High Court against an order for the issue of write against 

property for realisation of the damages included in the decree., 
The decree having been amended in the meantime on the appli- 
cation of the plaintiffs, the defendants ‘also filed a revisional 
application before the High Court. Thus the subject matter of 
the appeal and the order challenged to revision related to the | 
same matter, and therefore it was: held that the proper remedy 
for the defendants would be to come up in appeal against the 
amended decree. In the present case the question whether or 
not the amount, if any, spent by defendant No. 1: appellant out 
of his personal fund in reconstructing a building on the Ejmali 
land should be included within the value of the joint property 
liable to be partitioned, is not a question with which the 
amendment of the.decree was concerned. The amendment 
related to a more Or less formal matter viz, the question of 
parties bearing cost of the suit in accordance with their share; 
which is a normal order in a final partition decree but which 
had been inadvertantly overlooked: when the final decree had 
originally been passed. In. the circumstances, in our opinion 
there can be no valid objection against an appeal from the 
final decree being entertained even though no further appeal 
had been, preferred from the decree as amended, 


e - 


. Mr. Dutta has referred to two other decisions. In Aditya 
Kumar Bhaitacherjee vs. Abinash Chandra Mukhopadhya(1), it 
was held that if a decree is modified in review, the modified 
decree is the final decree for ‘the purpose of an appeal and 
consequently, an appeal from the decree anterior to the review 
without any appeal from the amendment decree is not com-, . 
petent. This decision is readily distinguishable, because their 
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Lordships in that case were concerned with a revised decree: 


passed in review. In such a case necessarily an appeal must 
lié from the decree passed on review, because the original decree 
is set aside" when the review has been 'granted and a revised 
decree pas been passed. This decision therefore has no appli- 
cation to the facts of the present case. The other decision 
cited by Mr. Dutta is Soudamini Das vs, Nabalak Mia Bhuiya(1). 
In that case, in a. mortgage suit it was decreed that the de- 


` fendants ‘Nos, 2, 9 and 6 would be allowed. to redeem their : 


share by paying Rs. 265/4/- to the mortgages. Ten months 
later the defendants Nos. 2, 3 and 6 filed. application for amend- 
ment, and on such application it was ordered that they would 
be allowed to redeem their share by paying Rs, 77/6/- only. 
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Thé plaintiffs did not file any appeal from the. original — 


decree; but filed an appeal against the amended decree. The 
learned District Judge held that the appeal was out of time as 
the plaintiff should have appealed from the original decree. 
‘Thereupon, the plaintiffs moved the High Court. The two 
learned Judges who heard the matter took somewhat: different 


views. Suhrawardy, J. took the view, following the decision -of ` 


Aditya Kumar Bhattacharjee vs, Abinash Chandra Mukho- 
padaya(2), that the oriental decree had become merged in the 
amended decree and therefore an appeal from the ámended 


decree was competent; but he also observed in the alternative . 


that even assuming that tlie appeal had to be preferred from the 
original decree, there was sufficient reason for condoning the 
delay under section 5 of the Limitation Act in filing the appeal 
in view of the peculiar facts of the case. Jack, J. based his 
decision merely on the ground that the case was one in which 
the time should be extended under section 5 of the Limitation 
Act, thus holding that an appeal should be preferred from the 
original decree and not, the amended decree. Thus this de- 
cision does not really support the contention of Mr. Dutt but 
it tends to support the opposits contention viz. ‘when , the 
decision on the particular question challenged in appeal was 
not the subject matter of the amendment under section 152 of 
the Code, then an appeal would lie from the original unamend- 
ed decree and not from the amended decree: In the present 
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BE NL HAN SEE "m ad tJ re ee phe 
EE l case, the defendani, No, 1 ‘does not challenge the, order as to 
» I900 costs, i He ' challenged | the. action of the. learned | Subordinate. 
Gopinath, iy Judge in signing the ‘final decree even after, the application, 
mite VEO aoe a under section. 151 of the Civil, Procedure Code for setting. aside 


mue e the ex parte, order relating to the final decree had, bec filed. 
7 ; by the appellant. In our, view therefore. the appeal, is com- . 
5. K. Sen, 7. , peteng and the second. preliminary objection, of Mr. Dutt mpst, 


therefore be rejected, CR ES j 
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, We have already indicated that in our r opinion. the learned 
Subordinate Judge should not have allowed the final. decree to 
be engrossed and. signed and sealed when. 'the petition of. ‘ob- 
jection against the Commissioner's report, and the application 
under section 151. Civil Procedure Code praying ‘for vacating 
the ex parte order passed on Ah August,’ 1956, relating to the 
Ma dr awing Up, of the. final decree, were before him. i. 
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A ‘this appeal is. "allowed and the ‘finial decree. 


CU) tn 


drawn up and signed , and sealed is set aside and the case is 
sent back to the | learned Subordinate Judge who is directed to 
dispose of t the applications of the ‘appellant | on merits. and then | 
dispose the case according: to the law. 
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“In the circumstances, ded is ordered that’ the “parties wil 
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bear, their own Costs in this court. i | 3 ; 
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. Appeal allowed and the’ case rs sent 
"Back to the Lawer Appellate Court. 
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Suit t on:breach of: contract against Government—Jurisdiction—Cause of 
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any particular placce. ; 
PS De twig ara pami jq. posce us Cid teque sper o 
Contract is not a fact, but a series of rights or obligations. The rights 
or obligations which flow fiom the contract regulate the rights or liabilities 
of the'paities, A breach of an. obligation will, confer a corresponding right 
on the other party. . _ E 
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In the making of contracts, thc offer as well as tbe acceptance will 
determine the situs of the contract. ‘The place, from where the pffcr is 
made. and ‘the place where the!offer is ‘accepted’ will both: attract 'the juris- 
diction of the Court. "s 


In case\of breach of contact, it is the infraction of the right which 
will be the foundation of, the cause of action, The examination or re- 
jection at the plan where the goods are inspected is the place where the 
rights and obligations of the parties to the confiact àn regard to cxamina- 
tion’ and’ rejection’ "are! determined or affected .-: The' communication: of the 
rejection «docs; not form the infringement of the right, ,becatise, the cause 
of action is complete when such breach has occuiicd or’ the obligation has 
not Been fulfilled: "! Che de ler s st nando t^ 4 ; 
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. ,'' Cause of action " means cvery fact ‘which’ will be' necessary for' tlic 
plaintiff to''prove. “if rravér«e;!ín' order to support his right. to -judgment 
(Read vs. Brown(1), followed). ^ ^p. -—— 
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“Te the evidence ‘tò süpport'a claimt includes ta fact which has arisen: 
' outside: the, jurisdiction-of -the Court, that, will be a part, of the: cause of, 
action. e cause of action has no relation whatever tó thé ‘defence that 
may be set lup bythe Defendant, nor: does sit 'depend on the: character of 
the! relief. prayed} for ; by the. Plaintiff. , It refers to the media upon which 
the Plaintiff asks the Court to arrive at a coriclusion in his.favour (Must. 
Chand Kóurs vs. Piotab:Singhicase(Zy, followed). © £j. e Wan - Ene 


en sani tiat TERTE. i Lh { UT a uui r s 
The seivice of notice under''s. 80 of thel Code of' Civil Procedure, 


1908, is'not a 
"oy! NU rM "m PAG cF ; E a - . nc : Onn a 1 
Where a persom is authorised of directed ‘to 'exércise (his opinion and 
judgment, he should bestow} his‘ free, mind on ,the: question. ,, When an 
Inspector of, samples, forw wded the same for chemical test to the Chemical 
Examiner, and directed his attention to the report ~and: consideied the. 
facts‘ and’ circumstances of the case; he cannot be. said to have not exercised 
his independent opinion. (Case laws considered). | 
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part of the cause of action. ? 
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The plaint has to be proved ‘at the trial. 


Waiver is a fact ta be pleaded specifically. 

* 

Where the Plaintiff's cause of action is that the contract was sub- 
sisng bv reason of the waiver of thc term of delivery by the Defendant, 
and the Defendant repudiated the contract, ft is not open to the Plaintiff to 
secmed without first accepting such icpudiation, and secondly without 
pleading the factum of such 1epudiation (Heyman vs. Daiwik(1), followed). 


Where the suit is instituted without leave to section under clause 12 of 
the letters Patent of the Calcutta High Court on the averment that the whole 
cause of action arose within tbe original jurisdiction. of the Court, but at 
the trial it transfers that only a part of the cause action arose within 
such jurisdiction, the suit must fail. 


The material facts will appear from the judgment: — 
Gouri Mitter with Mathura Bancrjee, M. Roy and S. M, 
Saraf— Counsel for the Plaintiff. 


M, Banerjee with S. Tibrewall—Counsel for the Defen- 
dant. 


The judgment of the Court was as follows: — 


_ Roy, J. :— The plaintiff instituted this suit for the recovery 
of Rs. 2,04,844-6-0 and further interest, The plaintiff's claim 
is for Rs. 78,125-0-0 for the price of 5 lakh pieces of Balance 
Cakes, a sum of Rs. -5859-6-0 being extra charges for packing 
the Balanco cakes weighing 125000 lbs. -@.-/-/9 per lb. and a 
further claim for Rs. 98,280/- on account of godown rent 
from September Ist 1945 to November 30, 1947 (2 1 percent 
Per week and a further sum of Rs. 32,580/- on account ‘of 


interest ( 12 per cent. per annum from 1-9-45 to 30-1147. It. 
should be stated at the out set that the plaintiff pressed the 


claim only for Re. 78,195/- at the trial and for no other sum 
and the plaintiff abandoned its claim for the rest. 


The plaintiff entered into a contract with the Governor 


General in Council on November 94, 1944. The contract was? 


fbr 5 lakh pieces of Balanco water-proof olive green cakes- 


The contract.is contained in several documents to which I 
shall refer here in after. : 


. a" 
(1) (1942) A C. 358. | ° 
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In the elaine it is pleaded that- the acceptance of tender Civil 
was on November 30th, 1944. ‘On December 6th, 1944 the ` 1961 


officer of the controller of ‘Supplies informed the plaintiff that In dias Po € 
the' samples submitted by the plaintiff were not firm and that Works 


the shade was not correct.. The plaintiff was asked-to submit _ v8. 
i A . Dominion of 
a fresh'sample. On December 18th, 1944 the office of the con- India ' 





troller of supplies ihformed.the plaintiff that the sample referred 
to in the letter dated December 6th, 1944 had been approved A, N. Ray, J. 
ánd that theplaintiff might proceed with the bulk manufacture 
of goods and that the dimension of the cakes should be as 
laid down in specification 1M/2353 (c). The plaintif alleged 
in the plaint that the, terms of the contract. were varied by 
letter dated 12th December, 1944 and the alleged variation was 
in respect of the shade of Balanco cakes. In paragraph 7 of 
the plaint it is alleged that the materials necessary for the manu- 
facture of Blanco cakes were controlled articles and the said 
materials were released by the Government and received by 
the plaintiff by the end of February, 1945 and the other 
materials were received 24 the pinot in March and ae 
1945. `- ; 

In Pernt 8 ‘of the plaint it is alleged that as soon as 
the matérials' were received, the: plaintiff: started bulk manu- 
facturing.and by the end of March, 1946 the plaintiff offered 
50000 pices for inspection. In paragraph 9 of the plaint it is 
alleged that.the Government by its negligence and failure to 
release Prusian Blue and other raw materials before the month 
of February and March and April 1945 rendered the supply 
of the said articles by the plaintiff within a month from the 
date of acceptatice of the advance sample impossible. It is 

: further alleged that the Government never insisted on. time 

being of essence .of the contract and acquiesced in the supply 
being made after the said period of onc month. A further | 

| allegation is that both parties to the contract regarded and or 
agreed that time was not of the essence of the contract. I shall 
have occasion to refer to’ paragraph 9 later-on. 


“In paragraph 10 of the plain it is alleged that the- plain- 
tiff completed ‘manufacture of 4,35,000 pieces of Blanco cakes 
by dis 1945. Py Mie plaintiff's allegation is that the goods had 
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been inspected from time to time at the plaintiff's factory 
during the process of manufacture by Government employees 


. 4 : A - r l ta : 1" - i Vy ovs 7 = > 
in dins ponds wlio represented that they were inspectors and gave. instructions 
s Works. <. 


to the plaintiff in the matter of manufacture Of" Balanco 
Cakes. In paragraph 11 it is alleged that by létter dates 7’ July 
1945 one S. M:Doja cancelled the acceptance of tender on the 
ground that the plaintiff had failed ito comply with ‘the: terms 
and conditions stipulated in the contract. "The plaintiff alleged 
that the cancellation of contract was illegal, wrongful and mala- 

; "P RC age Y 


i : - - mF | 


The plaintiff by letter dated July 3, 1945 ,conterided that 


-it could not.agfee to the cancellation-of the contract. - By letter 


dated July 13, 1945 one LG. Makhijani-pürported to cancel 
the the contract again without assigning any. reason. ‘The 
plaintiff challenges the said ‘cancellation às illegal, wrongful 
and malafide. By: letter dated July 18, 1945 the plaintiff stated 
that it could not agreé ‘to the“ cancellation ‘ofthe contract. 
In paragraph 15 óf the -plaint it is alleged that the ‘representa- 
tive. of the ‘plaintiff saw ‘thé: Deputy‘ Director General. It is 


‘alleged that the said official represented to the plaintiff that he 


would" renew the ‘acceptance. of tender if the' samples werc 
approved by the Officer-in-charge, ‘Cossipore. It is alleged that 
on August 2, 1945 one C.N, Tewari; ‘acting for officer-in-charge, 
Ordinance submitted a test ‘report to the. officer-in-charge, 
Cossipore ‘recommending acceptance ‘of the goods’ with certain 
deviations called Deviation “E”. Jn paragraph 16-of the 
plaint it is alleged, ‘that in ‘spite of ‘approval’ of: the goods by- 
Major Slater and recomimendation by Tewari for acceptance 
of the goods the acceptance of tender of the contract was not 
renewed and the goods were not taken delivery of-by the 
defendant. In paragraph 17 it is alleged ‘that by the middle . 
of August the plaintiff had 5000 pieces of \Blance ‘Cakes ready 
for delivery. Ih paragraph 18 it is alleged that the Controller 
of supplies requested the plaintiff to treat the letters cancelling 
| i ed or in óther words that 
the contract was yeinstated. It is further alleged that the plain- 
tiff was informed that the Stores would be inspected. In para- 


graph ]9 of the plaint it is alleged that the defendants acf in 


requiring the plaintiff to’ submit the goods after they had been 
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ME E T accepted and. after property therein had S : Civil 
to the Government for a fresh inspection was malafide, illegal, ` 4961 
wrongful and 

gful gn ER to the terms of the acceptance of tender. 7 Bus Bones 
Works 


ERE 20 it is iea that after some seo ente Xu mes 
one Jhangiani issued an inspection certificate dated November “India 
30, 1945 purporting to reject the goods on grounds specified in Ten 
the aid document. | The plaintiff states bar the said Jhangianl 4. N. Ray, |. 

- was not an inspector within the meaning, of the word -“ Ins- 
pector" as laid down in ,W.B.S. No. 138 (being conditions of 
contract in a printed book). “The alternative contention of the 
plaintiff is that, if Jhangiani was an inspector he had no juris- 
diction to reject the goods which had already beem approved 
and accepted and property wherein had passed to the Govern- 
ment,under these, circumstances the plaintiff challenges the 
*purported rejection of the goods by .Jhangiani as wrongful, 
illegal and malafide and to evade RE for. MUNI to the 
PDAS "i : 
In paragraph 22 of the plaint it 15 alleged that Jhangiani 
. by letter dated February 18, 1946 stated that the samples had. 
been’ tested and rejected the goods on grounds mentioned in 
the inspection certificate of date. The plaintiff alleges that the 
said Jhangiani was not an Inspector within the ‘meaning of 
ethe word “Inspector " and. the alternativé contention is that he 
had no jurisdiction to reject the goods which had been accepted 
and property wherein had passed and therefore this rejection is 
also -wrongful, illegal and, malafide. The defendant in the 
written statement denied the claim of. the plaintiff. “It ds not 
necessary to deal with the defence in detail. The nature of the 
defence will appear from the issues framed at the irial. 


The following issues were framed at the trial. 


^. J. Was the contract varied as alleged in patel 6 of 
the plaint? If so, is the alleged variation binding on the de- 
fendant? uL | ut . 


4 2... 15 the aeenidihc "résponsible' for delay in the alleged - 
relegse of the articles to the Plaintiff? . - ^ ' : 


Lj * ~ 
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Civil 3. Was the tender by the plaintiff of 50,0000 Blanco Cakes 
1981 . to the defendant in March 1945 as alleged in para 8 of’ the 
—_ pun a valid tender? 
Indian Pottery ; 
< Works i * 
Dbuinicn vf 4. Did the plaintiff report about the progress of the 
India | Blanco Cakes as alleged in para & of the plaint? . ° 


A. N, Ray, J. bla) Did the Government jdm in M supply being 
a made after the period of one month? 
(b) Did both parties to the contract regard or agree 
that the time was not of the essence of the contract as alleged 
in aa 9 of the ae | 


6. Was there any verbal representation by the Deputy 
, Director General as allegêd in para 16 of the plaint? If so, 
‘what is the effect FREE of? 


7. Did Major Slater, o.c, O.I.D., Cossipore, personally 
visit tlie plaintiff and draw the samples from bulk and approve 
the same? ] , 


8. Where the goods approved and/or accepted and/or 
did the property therein pass on to the Govt. as i ed 


/ 9. What was the effect of restoration of the said accep- 
tance of tender? : 
10 Was Mr. Jhangiani not the duly authorised agent of 
the DE S Cossipore. 


11. Was the rejection of the goods by Mr. Jhangiani illegal, 
malafide and not in accordance with the contract contained in 
W. a: B. 1833- 


12. Was the contract, wrongfully or otherwise repudiated 
by the defendant? If so, what is the effect there of? 


. 413. Is the plaintiff entitled to the packing and the godown, 
charges and Jor interest as claimed in para 24 of the plaint? 


is QM 
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14. ns the plaint disclose any cause of action? 


: 19. Has. this. Court any jurisdiction to determine this suit 
in view E the fact that the suit has been filed without leave 
under clause 12? 


16. To what relief, if d 19 the plaintif entitled? 


Counsel for thé plaintif contended that his entire or whole 
caise of action was for recovery of the sum of Rs. 18,125/- on 
account of wrongful rejection of goods. ' The plaint was filed 
withóut leave under clause 12, of the Letters Patent. It is 


therefore necessary to find out "whether the suit is competent and , 
whether the whole cause of action has arisen within the juris: 


diction of this Court. 


t 
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° -I shall deal first with the plaintiff s contention that the re- 
jection of the goods was illegal malafide. The contract between 
the parties is contained in several documents, some of which 
are annexed to the plaing and are also included, in Ex, A being 
the agreed’ bundle of correspondence and documents.. In the 
first annexure tó the plaint which is ‘described as acceptance of 
tender clause 4 thereof states that the Inspecting officer should 
be informed sufficiently in advance at least-a week if possible 
‘when and where-the goods should be’ ready for inspection to 
énétire delivery on due date. Clause 6 thereof deals within 
advance sample viz. that if required advance sample must be 
despatched: to. the Inspecting officer mentioned in the schedule 
so as'to. reach him by dates ‘specified therein. It is also stated 
there that the sample must be of an acceptable quality and fully 
representative of the bulk supply. If the sample is not approved 
the contract is liable to immediate concellation in which case 
the stores: will, be repurchased at the contractors risk and 
expenses under the conditions of contract, The schedule to 
the acceptance of tender is the second document to be consi- 


dered. In the schedule it appears that the date of delivery is - 


within one month from the date of approval of the advance 
sample. The terms of delivery are F.O.R. Kendposi (Bengal 
Nagpur Railway), and the consignee is the Chief Ordinance 
Coen G. H. R. ‘Ordinance Dene Calcutta. Item No, 10 of 
is : | 
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Civil the schedule states the particulars governing the supply whereof 

1961 specification -is described as: IM-/2353. (C). Item No. 11 of the 

i dian Potes Schedule States that before proceeding with bulk maaüufacture . 
Works the Contractor is required to submit advance sample to C.L5. 
mE em of & C. Kanpur for approval immediately after receipe Of - the 
India acceptance of tender. Item No.. 12 deals with inspection and 


— 


x -it is stated that he place for inspection is contractor's placeat 
A. N. Ray, J. Kendposi and the inspecting authority is the officer-in-charge ~ 
| O.LD. (Ordinance Inspection : Depot): : .Cossipore Item No. 16 | 
' deals with certain special instructions wherein, clause (e): States, 
` that the delivery period should! be, strictly adhered to and clause . 
(f). states that if, the contractor fails, to, submit an approvable 
quality of sample within. one month from. the date. of the order, 
^ the order would be treated as cancelled. There are certain 
LN foot notes to the schedule, Foot-note No. 2 states that C.LS. & 
C. Kanpur is the person to whom the date of approval of the e 
advance sample’ should be intimated and. thereafter the sample 
should be sent: to’ the firm.to guide manufacture. Footnote 3 
states that the officér-in-charge, Ordinance Inspection Depot, 
Cossipore, will make arrangement for inspection of the stores 
— , at the firm's premises: The third document to which reference ` 
should be made is what'i$ known as "W.S.B. 138. In clause 1 
thereof the contract is defined as invitation to tender, instruc-. 
tions to tendérers, acceptance of tender and the,* particulars ' 
defined in W.S:B.. 193 and those general and special conditions\ - 
that may be added. .Purchaser is defined to. ‘mean the pur- 
chaser or purchasers named in tlie instructions to. tenderers, his: 
or their successors or assigns. "Tha Inspector is defined to. mean. 
any pefson named by or on: behalf of the purchaser to ins- 
péct supplies’ $tores' ox work under-the': contract or.his duly: 
authorised agent. “Clause 13 .(i) deals with facilities for test | 
and exaftiination. "Clause 13 (ji) deals with: methods ‘Of test. 
Both the clauses use the word “The ÍÉnspector." "Clause 18 
- (iif) is/as follows, ; — » ; ee | 
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Inspector : — Final. authority and tó certify performance. , 
Thereafter it is stated that (a)'the Inspector shall have "power 
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to certify that they cannot be in accordance with the contract 
owing to the method :of manufacture not being satisfactory, 
or (b) to reject any stores submitted ‘as not being in accordance 
with th particulars. : In clause’ 18 (v) (dy it is stated that the 
Inspegtor's decision as regads rejection shall be final and 
binding | on the Jum" snp ecd 


The: plaintif did not adduce any verbal evidence. On 
behalf of the^defendant there is the verbal evidance of Chandra 
Nath: Tewari and Kripal. Awatrai Jhangiani: Chandra Nath 
Tewari was the senior’ scientific officer in. “the Ordinance 
Laboratory Ministory of ‘Defence in the. year. 1904445 and he 
was posted : for some. time as offcer- in-charge, ‘Ordinance 
Laboratory Calcutta Branch, Hastings. The. other witriess 
was Officer-in-charge, oil paints and chemicals in the ordinance 
Inspection Dept. Cossipore in the year 194445.. Jhangiani 
stated: that he inspected the goods. He further said ‘that 
."Majór slater was officer-in-charge, Ordinance Inspection Depot. 
Cossipore and that. the witness served «under the ‘said officer- 
in-chage. The witness stated he went to Kendposi and he 
drew sám ples from boxes and’ thereafter sent the samc to the 
Inspectorate known as C. I. S. & C., Kanpur meaning thereby 
Chief: Inspectors of Stores and clothing. In q. 31 he said that 
the Chief Inspector’ of Stores: and Clothing was the final 
authority to carry out the chemical test.” The Officecr-in-chage, 
Ordinance Inspection Dept: was concerned with bulk inspec-" 
tion and other tests were to be carried out by the laboratory of 
the Chief Inspector.of.Stores and Clothing, Kanpur. In q. 
35 seq. he was asked about his inspection certificate. He 
stated that it was his. certificate and ihe further referred to 
the certificate sent by. the Kanpur, authorities. In q. 47 he 
said that for the second time he sélected 20 boxes at random, 
opened them and ‘took’ one sample, from each box. There- 
after he sent the samples to the same: authority at Kanpur. 
, The witness was referred to the relevant documents to which 
I shall refer hereafter and stated that the. goods were rejected. 
In q.- 83 following, he was asked about‘ the Officer-in-charga 
Ordinance -Inspection Depot, Cossipore. dit q 85 the witness 
"was asked, as to in what capacity : ‘he inspected the' goods and 
his answer. -that it. was. in the ER of pee ioare, 
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Oil paints and chemicals. Section of the- Ordinance Inspection 


Depot. Cossipore. In q. 86 he was.asked as to what authority 


he had to inspect the goods. The answer was “On Behalf of 
the Officer-in-charge Ordinance Inspection Depot. Cossipore. 4 
In the following question he was asked'as to who gave him that 
authority. He said that it was difficult to say so after 16 years. 
His further answer was that by virtue of being the Officer-in- 
charge, oil paints & chemical section, he was responsible for 
inspection of stores like oil paints and chemicals.and in this 
particular case he went twice to Kandposi and as it was out 
of station he could not have moved without: specific orders. 
He further said that it must be under specific orders of the 
Officerincharge, Ordinance Inspection Depot to proceed to 
Kendposi to draw PEPR 


The other witness Chandra Nath  Twari stated that 
Hastings Laboratoyr was under administrative control of 
C. I. S. & C. and under the technical control of Ordinance 
Laboratory, Kanpur which was a part of C. I. S. & C. Twari 
said that he examined quite a lot of blanco cakes at Kanpur 
as well as at Calcutta. He was shown the report of the Con- 
troller of Supply dated November 28, 1944 and stated that the 
report was signed by him. In q. 7. he said the sample did not 


conform to specifications. He was asked about another report , 


"dated July 28, 1945, and a document dated August 2, 1945. In 
the latter document Tewari said that balanco cakes could be 
accepted under deviation (e) He explained deviation (e) to 
mean that if there were certain defects the Inspector had to con- 
sider the urgency of the requirements -for a particular store 


aud to exercise the discretion whether or not the stores having 


those defects could be considered for acceptance for meeting ur- 


N 


gent requirements in the particular case. Deviation (e) refers | 


to a minor deviation only in respect of manufacturing dctails 
which will not affect the service ability, interchangeability; 


- durability: or validity of the goods as laid down in the m2 


ance of tender. 

Counsel on behalf of the plaintiff relicd on the following* 
documents to impeach the two rejections. At P. 15 of Ex. B 
being part II of the agreed bundle of documents iwa forwarding 


| 
4 
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note for samplés dated November 6. The- notice is signed by 
Jhangiani an below his signature the following. words appear 
“O. I. D. fft Officer-in-charge O. I..D. Cossippre.", Sampling 
Officer's game is shown as K., J. Jhangiani.. The. date of 
of sampling i is November 3. The specification is referred to as 
No. 1M, 2307F. :'This:for warding note shows that the goods 
were béing sent to the Officer at Kendposi. “At P.106 of Ex. A 
is a document dated' November 21, 1945 ‘addressed by the Ins- 
pectorate of General Stores; Cawnpore to the Officer-in-charge. 
Ordnance Inspection Depot,  Cossipore. It is ‘signed bv the 
Chief Inspector of Stores and Clothing. The particulars of 
test are referred to there as specification 1.M. 2620(C) The 
late of receipt of samples is November 12, 1945. It is stated 
that the colour of the cakes various from grey to black. It is 


further stated there that in view of the fact that the samples ' 


ire not of uniform quality and do not meet the most important 
'equirement of the specification in respect of colour and shade 
"urther tests were not carried out ‘and supply as' exemplified 
>y these samples is not recommended for acceptance. In the 
ootnote of the document it is stated, that this consignment could 
ave been. rejected by“ ‘your " examiner (referting to the 
iddresses of the letter) on the spot on visual examination on 
iccount of. non- conformity of the supply. The third document 


sy ruga counsel. for the plaintiff relied is at P. 108., 


is is inspection certificate dated November 30, 1945. 
t is signed bv K T,  Jhangiani- and against the word ' ' desig- 
vation” the following words occur’ "' for Ò. I. C. O.I. D. 
Zossipore." It is signed at Cossipore and it reads as follows 
' Delivery dated expired.on December 24, 1944." "The ground 
of rejection is there and are as follows., ‘The supplies are not 
miform in Colour. ‘The Colour of the Cakes varies from grey 
o black vide C. L 'S. & C. Na, O. 16/D/44 Chein. dt. 2l- 11-45. 


The other set of Bouton on whicli counsel for the plain- 
if relied will appear at P. 17 of part II of Ex. D. pages 111, 
112 and 132 of Ex. A. At P. 17 is the forwardiiig- note dated 


[anuary 21, 1946 _sigried by K. J. Jhangiani Iris in the same - 


‘orn? as the other forwarding: note to which I have referred, 
save and except that thé specification is shown as no. I. M. 
36206, C. In. thise instance the number -of samples was. "The 
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Gil next document appearing at P. 111 of Ex. A is dated February 
1961 7th 1946 addressed by the Chiet Inspection of Stores & Clothing: 
-in- Ordi i * 
indiam Pottery °° the Officer-in-charge, nance Depot, Cossipore.* The letter 
Works. is as follows : — m 


Vs. A e 
Dominioh of i 2 
India The samples forwarded with your reterrence on 


! the reverse do not conform to specification I.M. - 
4. N, Ray,-]- 2620 (c) in the following respects : — 





(1) The ingredients used in the manufacture of the | 
cakes are not properly mixed and isolated yellow 
and white particulars of pigments are prominent 

in all the samples. Some. of ‘the samples have 


LI 


y cracks in the inferior of the cakes. 


4 


` . (2) Only four of the twenty samples producc ‘a shade 
- approaching closely the standard Olive Green, the 
others yielding shades varying between grey to 

dirty green. | 


(3) The material of the samples is not satisfactory 
resistant to showering. The supply is represented 
by these samples is not recommended for accep- 
tance. The samples have been expended in test.” 


At P. 112, is the letter dated February 18, 1946 written 
by K. J. Jhangiani for Officer-in-charge of Ordinance Inspection 
Depot. Cossipore to Messrs. Indian Pottery Works. The letter 
is as follows :— i E DS mE 


J "Dear Sirs, . | : 
Sample drawn from 5 lakhs tendered for inspection under 
the reference, have been tested and sentenced not acceptable 
for the following respects : — | 
° (1) The ingredients uscd in the manufacture of the cakes 
i | are not properly mixed and isolated yellow ‘and 
- whilé particiles of pigments are prominent in all the 
sample. Some of the samples have cracks in the. inte 
rior of the cakes. \ $ "E. 
: i 4 


~ 
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> (2) Some’ of the’ samples produce a^shade approaching | 


closely the standard olive green, the others yielding 
iade varying’ between grey to dirty Been: 


4 


NA - im siaterial of the samples-is not satisfactory resis- 
*tant ‘to showering. In view- of the above, an eae 
-tion -nóte eae pe capp is under issue to you.’ 


LI 


be 


` At -P:-132 is the defendants letter: to the plaintif dated 
August 6, 1946. Counsel for the plaintiff relied on-this letter 
_in as much as it was stated by the defenlant’s Solicitor that the 
, whole of the consignment was rejected by the Inspector on the 
grounds mentioned: in the letter dated February 18, 1946. 
On this documentary. evidence counsel for the ‘plaintiff 
: contended first that Jhangiani was indisputably not the Officer- 
‘in-charge, Ordinance Inspection Depot. and therefore he had 
no jurisdiction or authority to reject. The second contention 
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was that Jhangiani did not apply his mind to tlie rejection but . | 


followed tatidem; verbes .the report of the Kanpur authority 
and that he did not.bring his independent judgment in regard 


, to rejection of the goods. The third contention was that the | 


specification number referred to in the schedule to the tender 
is different to the inspection specification: numbers referred to 
pn the Cawnpore Report and the, Jhangiani Reports. 

. As to the contention whether Jhangiani had any jurisdic- 


tion or authority to reject the goods counsel for the plaintiff - 


contended that the definition of Inspector in. W.S.B. 133 was 
excluded by. reason of the fact that the schedule to the tender 
showed the Inspecting Authority to be the Officer-in-charge, 
. Ordinance: Inspection . Depot, Cossipore . and therefore there 
, could be no other Inspector. Secondly, it was contended that 
if the definition of the Inspector as, laid down in "W.S.B. 133 


applied there was no evidence that the purchaser did authorise — 


Jhangiani in; this particular’ case. to inspect the goods. The 
verbal evidence of fhangiani was criticised by counsel for the 
plaintiff as not eun authority to Ec e 


$1 ‘Counsel’ for the "defendas ganden that the case of © 


‘Jhangiani Being not an Inspector within the meaning ofthe. 
e | E ie . 


J 
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Civil, ` word "Inspector" in „the conditions known as WS.B- 133, was 
` 1961 a departure from. ‘the cause of . action specified, in the notice 

r à 
Midin Polti under section 80 and. that therefore, the pleading was a 
Works. ^ departure from notice under section 80. The validit® and pro- 
URL LEES priety of the. notice under; :section, 80 .has not been, challenged 
India . in the written statement. There was no issue;On , that .ques- 


-— , tion either. The, departure from notice. under,section 80 can 
A.N. Ray,-J. be criticised by the,defendent on other grounds but not on 
the ground that it is’a case not specified in the notice under 
section 80. In -as ‘much as. the plaintiff. has challenged, the 
authority of jhangianr as an Inspector it, nan to be ascertained . 
whether he was a competent person. ., 


! 


“As, to the! verbal. evidence that ]hangiani was auihoried 
by the officer-in-charge, to accept the goods there is no challenge 
in cross-examination. Counsel for the ‘plaintiff dofitended' that 
he did not cross-exármnirie because ` the ` witness’ did not ‘prove A 
his authority. There js this évidence of Jhangiani that he ‘went " 
under the specific orders of the officer-in-charge.' | Nothing in 
writing has been disclosed, It may be verbal order. ' The’ wit: 
ness was. guite frank ‘in his” answer that. in view of the fact 
that the matter happened 16 years ago it was difficult for him 
to.remember but he must have gone to Kendposi on the speci- 
fic ‘orders. It is therefore likely as the witness himself stated 
that he was authorised to inspect the goods. Counsel for the 
plaintiff contended that in as much as the schedule to ‘the ten- 

i der referred to the Inspecting Authority and not the Inspector 

' the conditions of W.S.B. 133 are ruled out; I am unàáble'to 

: accept the contehtion. The word ' "Inspector" occurs in the 

various ‘clauses. in W.S.B. 183. Clause 13 of W.S.B 133 deals 

with inspection and réjection and refers. to. the Inspector's 

Be decision and Inspector has the. final ‘authority. ‘Counsel for 

| the defendant in my view rightly contended that the térm 

, “Inspector” as defined means any person” nominated | on’ behalf 

of the purchaser or any duly authorised agent of the: Inspéciot 

himself. I-am therefore of opinion that’ “Jhangiani was dn 
Inspector within the meaning of- the "word " Inspector" in 
W.S.B. 133 and he has authority to inspect ‘the goods. ~, > 


As to- the dond. contention whether he, applied his mind, 
I ‘am: ot opinion tbat in PR into the réports and a accepting 


i e 
" ; : : / 
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or adopting as the, ground for rejection, the identical. language 
that does not, in, my, opinion prave,that the Inspecting Authority 
did not bring into, aid , his independent judgment., RES 
for the Plaintiff relied. on certain decisions reported .i 
sae vs. Roberis(1), Bombay Burmah Trading Piu ui 
$. Aga Mohamed, Khaleel; Shirazi(2), Diggle;vs., Ogston Motor 
Co (3); Andrews, ; vs. Belfield(4) and South, indian: Rly, Co.. vs. 
MM ,Bhashyam: Naidu, £& Ors. (5), in support of. the, : proposi- 
on, that where &, person was authorised Or. directed to, exercise 
hi Opinion , and. J] udgment | he should, bestow: his free mind on 


the, question, R, Pat E bs ING 


^ In ‘Hickinal S cate) 0 Lord ‘Loreburni L. C; said diat a person 
would not"Be fit'té bela judge bécaüse hé had;been acting in 
the interest of" oné of the' parties and at their direction. Such 
a‘ ‘conduct ' would taint ‘the whole of his' act and, make them 
ailvalid, whatéver 'his' dicision' was! directed" tó."' In the present 
case no'"süch' tairit^ Eormupt motive "has" 'been ‘ascribed. -'The 
only ` question that was cühvasséd | was. that’ Jhangiani’ did mot 
apply ‘his independent. judgment.’ In the preserit case, the facts 
to my mind” show that! Jhangiatii: "drew the: 'sámples, forwarded 
the “same for ^ chémical “test and ldirected ‘his’'attention ‘to the 
report that he had and considered the matter in: the: facts and 


circumstances òf the case. <I am therefore of opinion that Jhan- 


giani ' applied ‘his mind to'the ‘tase ‘of rejéttion! Merely because 


Ye accepted" 'thié' repòrt "of thé chemical test it cannot be said 


‘that ‘He Was not independelit ` in his own! views: It was'con- 
tended that: Jhangiani reférted 'to 'expiry! of ‘the delivery’ date 
and’ therefore Ris ground! ór' rejection" was malafide. The 
grounds ‘of rejection’ are’ regarding? colour. and: shade ‘and: he 
biis merely ‘recorded. thatthe ‘exp expiry date: was December 21. 


ailes. "(ad o] ala "RM MP 

_As to the third contention, that t the, specification , number 
did not, tally with. tbag in, the schedule to the, tender, I am of 
opinion, that the plaintiff; did not give, any notice of the case to 


the. defendant in, the ‘pleading or, in, opening: the CASE. If such 


' notice had, been, given,-it, would then have been incumbent on 


defendant. to: : Show, whether, UE speciicajon number: ‘that was 
3) i A.C.: 999. . , M. RO Rute E heat 
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referred to. in the reports ' was: different: fo^ the: specification’ 
number mentionéd in the schedule `! -I am, therefore; of opinion’ 


that it is not open to the’ pau to impeach: the re jection on 
‘that ground: "o CUP : DEM 


. C S 5 + r "nd 1 
iod * d ba 2 4 ü 


o forthe department relied: on the à cori a 
in support of “his contentiori ' that it^ would appear from the 
facts of: the- case? that at’ no: stage did the plaintiff challenge 
the authority: ot jurisdiction. of the Inspector and secondly, 
that the plaintiff ` asked "for a  réconsideration: of the . 
matter after, Jhangiani had made his report. Referencé. was 
made to the letters dated February 22, 1946 at P. 116 of Ex.A. 
` letter dated. March. 18, 1946, at, P. 117, letter dated. May 1, 1946 
at P. 119.. The defendant's contention appears: to be. sound 
and correct in the context, of the facts ànd circumstances of 
this case. Counsel for, the plaintiff contended that even if the; 
plaintiff had. referred : to the report of the Inspector, that would 
not clothe the Inspector with jurisdiction if, infact, he did not . 
have any. - 1 have already held that Jhangiani was an Inspector 
with in the meaning of the conditions of W.S.B. 133 and I am 


` therefore of, opinion that the; plaintiff's; contentions are. without 


- 
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"The next question: is Whether the suit is competent. in 
-view of the fact that it is instituted "without leave under cl. 1 
It has not been. argued. that the defendant resides within -the 
jurisdiction. It is well settled. that the. Government nither 
dewells nor resides nor carries on, business. The. only way in - 
which- the plaintiff.can- maintain the suit is, on the footing that - 

the plaintiffs whole cause of action.. .arose within the. jurisdic- 
tion. Counsel for the plaintiff stated that he abandoned all 
the claims of the plaintiff in the suit save and except the claim 
or cause of action that the goods were wrongfully rejected and 
his "whole cause of action was the communication of. the, rejéc- - 
tion to the plaintiff at Calcutta. The plaint does- not support 
the contention of the plaintiff. ' Counsel’ for ‘the defendant in: my - 
view rightly contended that it did not ‘appear in- the’ ‘plaint | 
either that the factum of communication of the notice to the 
plaintiff at Calcutta within the jürisdiction was: pleaded either 


| as plaintiffs whole cause pfi action or that, the plaint when 


analysed would show that thatwas" the ans whole cause . 


ü ` M 
L ' e 


m 
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of action: Counsel for the plaintiff -contended .that bis cause 
of action consisted first of the making of the contract which 
was wriMen the jurisdiction ; secondly, the communication of 
rejection at Calcutta; and thirdly, that the. plaintiff was there- 
fore enfitled to the price of the. goods. , Counsel for the plain- 
tiff further contended that if the plaintiffs cause of action 
consisted of several cause of action, it was open tò the plain- 
tiff to abandon some of the causes of action at the trial and 
confine claim only to. one or two cacuses of action. Counsel 
for the plaintiff relied on the decision in Hong Kong 
Shánghai Banking Corporation vs. Official Assignee of Calcutta(1) 
and the decision in Bengal Agricultural and Industrial Cor- 


` poration Lid, ws. Corporation of Calcutta(9). In Hong-Kong 


Shanghai Banking Corporation case(1) the plaintiff sued on two 
mortgages. One portion of the land was.within the jurisdiction 


.and the other was out side the jurisdiction», The mortgage 


there was not created by'one instrument. One was a mortgage 


‘in writing and other was an equitable mortgage. I, therefore, 


took the view that there was not one mortgage but that there 
were two mortgages and therefore there were two causes of 
action. In the other decision on which counsel for the plaintiff 
relied, there .was a claim in respect of.reng and a claim in 


respect of land: | The two causes of action were -severed and a . 
‘claim in respect of rent was held to be competent. 


In the present case the plaintiff's Cause of action as ‘pre- . 
sented at the trial is wrongful rejection of goods: Reliance 
was placed on a decision. Nalini Ranjan Guha vs. Union of 


India(8) on the observation appearing at P. 378 in support 


of the propositions that the cause’ of: action docs not arise 


` where letter is posted but where letter is received. 


a 
eo - 


That was a case where the ‘court had to consider 
whether notice under S. 80 was, in the first place, part of 
cause of action and; secondly. if so, whether the, place where 
the letter was posted would form part of cause of action or 
the place where letter was received. ‘It was held that the 
place where the Vetter was received would be part of the 


| cause of action. The service of notice ‘ander S. 80'has already 


been held by. the: Appellate. Court not, ‘to be a part of the 
cause of action. and l' am, therefore, of opinion, that the 


(1) (1958) 63 C.W'N 316. (2) (1960) A.LR. Calc 128. 
(8) (1963) 63 C.L.y. 373-379. . o. v 
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A. N, Ray, J. 


~ 
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of contract it is the infractión of the right" which ‘will be the 
foundation of the cause of action” of the! goods as not 'béing 


in accordance with’ the terms of the Contract. ' Obvidusly ‘the ' 


. contract stipulates that thc Officér-in-charge, Ordinance Inspec- 
tion Depot, Cossipore is to discharge the: obligations of éxami- 
nation or rejection of goods. In my opinion the inescapable 


conclusion is that’ the exainination or rejection at Cossipore : 


or at any otlier place where ‘thé goods are inspected, be it thé 
- Contractor's factory or the stipulated: place like the'Ordinance 
- Inspection’ Depot, Cossiporé; is’ the place wliete' the’ rights and 
obligations of the parties in regard to examination and' rejection 
took place. The Communication’ of rejection: does ‘not, iù. my 
view from the infringement 'of the right. Contract ‘is not a 
fact. but a series of rights or’ ‘obligations. : : The rights or cbli 
‘gations. The rights'or obligations which flow from the contract 
regulate the rights or liabilities of the’ parties; A breach- of 
an obligation will confer à corresponding right on the other 
party. In the present, contract those rights and obligations 
with regard to examination and rejection of goods arise in the 


- 


facts and circumstances: of this case outside the jurisdiction of 


this Court. Counsel for. the plaintiff took recourse to docu- 


" ments to assail the examination or rejection on the grounds 
that the officer at Cossipore Was merely, copying or following ; 


the. Kanpur report and therefore that in, itself was an infringe- 
ment: Obviously this - act , arose outside , the" Turisdiction. 


Secondly, the communication of rejection does not, in my view, 


from the foundation of the. cause of action. The cause | 


ote action has already - occurred, or ‘arisen. There: has 
been rejection whiche the. plaintiff impeaches or challenges 
as illegal or malafide. The , plaintiff's, case Las pleaded is 
that -this rejection is illegal and, malafide for rensoris allowed 


in the plaint. No body has given verbal evidence qn behalf of à 


_ 
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the plaintiff as to where this RA has occurred. Civil 
Counsel for the plaintiff relied on documents. Documents, in - 1981. 


sama pama) 
my view, do not show that such rejection ° has taken -place adian Pottery 

wholly wen the jurisdiction, | ý ; Works 
| j Dominion of 

Theeresson why communication of rejection does not in‘. India 
my view from the cause of action is that the cause of action.is 4 xw Ray, J 


‘complete when such breach has occured’ or the obligation has 
not been fulfilled. The phrase, cause of action, has been subject 
of various ‘decisions. I do not think it necessary to refer to 
several decisions. It is well settled that. cause of action means 
every fact Which will be necessary for the : plaintiff to prove 
if traversed in order to support his” right to the iudgment 
(See - Read. ` vs. Brown(l) Secondly, if the evidence tó 
support the claim, includes a fact ‘which has arisen out 
side -the jurisdiction that will be a part of the, cause - of 
; “action. The ' cause of action has no relation whatever to the 

defence that may be set up by. the defendant, nor dacs it 

depend on the character of the relief prayed for by the plaintiff.- . = 

It refers, aà was held by the judicial committee in. Must — f 

Chang Kour's . case(2) to | the media upon which . the | 
plaintiff asks the court to arrive at a conclusion in his favour. 

The material facts which the plaintiff has to prove in the pre- 

sent case in order to succeed are first that there was a rejec- 

tion of the goods, ‘Secondly that the rejection is illegal Or 

wrongful.and thirdly, that the rejection- has caused loss and 

damages to the ‘plaintiff. If any of these ingredients has 

occurred outside the jurisdiction of this court the plaintiff can-  . 
"not'be heard to say that the whole causé of action has arisen 

within the jurisdiction of this court: Lord Esher M. R. in 

Read vs. Brown(1) accepted the definition in Cook vs. Gill(3) | 

that the words "cause of action’ meant every fact which it would 

be necessary for the plaintiff to prove, if traversed/ but it does 

not' comprise every piece: of evidence which is necessary to prove 

each fact but every fact which is Decessary to be proved. As I 

have already indicated the foundation of the cause of action for | 

wrongful or eel rejection , is that, the Officer-in-charge,e 


| 
: 


R a) (1888) 99 Q.B D. 198 "at 191, MB 
(2) (1888) Ib LÁ. 150. + l 
(3) (1873) LR. 8 CP. 107. ~., 
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Civil - Ordinance Inspection Depot did’ not perform , the contractual 
1961. . obligations. The evidence in the present casé is that the re- 
=~ jection occurred at a place outside the jurisdiction of thi 

i t court. Lam therefore of opinion that the plaintiff ca&not con- 
mos . tend that the whole cause of action has arisen within the _Juris- 
nion o JP . 
ros diction of this court. * 
. V " : - T | TEE 
A. N. Ray, J On behalf of the defendant several issues were, raised.. 


The plaintiff did not lead any evidence and counsel for the 
plaintiff conceded that he did not want decision on. any -of the 
Issues save and except on the two questions. I have- indicated 
above viz, wrongful rejection and jurisdiction of the court. - 
Counsel for the defendant contended that under those circums- 

| tances the defendant was entitled to a judgment on the other 
issues in which the once lay on the plaintiff to prove and © 
succeed. The plaintiff relied on Exts. , A’ and B which were 
tendered as evidence. The plaint has to be proved at. the , 
trial. No one proved the plaint at the trial. Before the plain- 
tiff is entitled to ask for price of the goods the plaintiff must 

4 ; , show. that the goods have been accepted. . In the present case 
it is almost an admitted feature of the case that the goodis-. 
havé not béen accepted. The plaintiff therefore is not entitled 
to price of the goods. Counsel for the plaintiff made 3 faint 
argument that the plaintiff was entitled to damages suffered 

. by the plaintiff. The conclusion is in my view the same. 
because there is no unlawful rejection and the court has no \ 
jurisdiction to try this suit. 

Counsel on behalf of the defendant laid emphasis ón two 
aspects of the.case. First that though the plaintiff pledded that 
Property in the goods had passed there was no evidence and 

the contract itself showed that until examination and accep- 
tance of the goods there was occation for property in the 
goods having passed from the plaintiff to the defen. 

. dant. In my view the defendant's contention is correct. No 
one has suggested on behalf of the plaintiff nor is there any 
evidence to show. that property in the good passed. The other 
aspect on which counsel for the defendant relied is that the 
time for delivery under the schedule expired and thereafter 
there was no extension of time. Counsel for the plaintiff conce- . 
ded that it was not the plaintiffs case that there was an ex- _ 
tension ofetime. Counsel for the plaintiff contended that fhe. 


6 E e : 
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plaintiff's Case was that the dendan waived its right to de- 
mänd delivery within the stipulated time and therefore it Was 
open to dhe plaintiff to treat the contract as subsisting. Re- 
liance was placed on paragraph 9 of -the plaint. Waiver is a 
fact t& be pleaded. Paragraph 9, of the plaint does not in my 
lew plead waiver. It is alleged there that the Government 
never insisted on time being essence of the contract, and of the 
acquiesced in supply being made after the period of one month. 
The further pleading is that both parties to the contract re- 
garded and or agreed that time was not of the essence of the 
contract. Agrement appears in the plaint to be the basis of 
extension of time but that case was abandoned at the trial. 


On behalf of the plaintiff reliance was placed on correspondence | 


appearing at pages 48,50,56,64,66,81 ,86,99 in Ex: A in support. 
of four contentions. First, that there was waiver of stipulation, 
. secondly, that there was acquiescence on the part of the govern- 
ment in having goods after the expiry of the stipulated period 
of delivery, thirdly, that the govérnment never insisted on deli- 
very of goods within the stipulated period, fonrthly, that the 
government made it impossible by their own conduct to per- 
form it within time and finally it was contended that the 
agreement was not to treat time as of essence. On behalf of 
the defendant reliance was placed on correspondence to show 
"first that in the ‘begining the contractor informed the defen- 
Kant by letter dated October 13, 1944 that the plaintiff did 
not require any help in the raw inaterials and therefore the 
plaintiff. could not be heard to 'suggest or contend that any 
impossibility was created by the acts of the, defendant. "There 
is no verbal evidence on this question and I am of opinion 
that the correspondence does show,that the defendant made 
attempts to deliver the raw materials to the plaintiff but the 
plaintiff did not display any intention to require such help from 
the defendant in the beginning. The letter correspondence 
shows thàt the plaintiff thereafter as asking-not for supply of 
raw materials but other articles like diesel 6il which the plain- 
tiff required for the manufacture ó£ the goods. I am unable to 
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L] 
' hold that there was any waiver. Be that as it may, in my view 


the question as to whether the defendarit waived the term is 

atademic in the present case for even if it were assumed that 

it was open to the plaintiff to. rely on. the case of waiver of 
‘ e 
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Civil the term of delivery, the plaintiff would still have to fulfil the — 
. 1981 contractua] obligations of delivery of goods before the plaintiff 
— , could be entitled to price of the goods. \ 
eae AM Counsel for the defendant finally contended that if the 
VB, plaintiff's cause of action were that the contract was subsgsting 
pa i by' reason of waiver of the term of delivery and the defendant’ 


4. N° Roy, J. repudiated the contract, it was not open to the plaintiff to . 
i succeed „without first accepting such repudiation and secondly | 
pleading the factum of such repudiation. It is not necessary 
to discuss this question in details in view of the law being well ' 
settled on the authority of Heyman vs. Darwin(1) that repu- 
diátion must be bilateral act of agreement between the parties. 
The defendant's contention on that point is sound. “ 
In view of my. conclusions on the-two issues on which the 
plaintiff wanted decision, I am of opinion that this suit must A 
fail. I, therefore, dismiss the suit. The defendant is entitled 
to costs. Certified for two Counsel. 


Im _ Suit dismiss. 
N. C. S. 


. (1) (1942) LR App. Cases 356. 
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N 
Before the Hon'ble Mr. Justice D. N. Sinha. 
Civil E p 
ae SOLOMAN MORDECAI 
1954 
T m anal 5 
| August, 19. di 
| A. B. GHOSH &'ORS.* | 
Bengal Excise Act, 1909 (Bengal Act V of 1909), Section’ 35—If applicable 
to an “en” license for retail sale of spirit, or.an “ off " license for 
sale of foreign liquor—West Bengal Excise (Licensing Boards) Rules, j 
1950—Order under, relating to an “ of” license for sale of foreign 
liquor, ıf final, or subject to Section 8. - 
e 
Section 85 of the a Excise Act, 1909, applies to an “on ” license 
for retail sale of spirit. erefore, an order of the Excise Commissioner , 
regarding such a license shall be final. 
^ — * Mattes No, 10 of 1954. ° 
; ~ 8 
\ e 
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But Section 35. of the “Act does not apply to an ‘‘off’’ license for 
sale of foreign liquor. Therefore, an order of the Excise Commissioner 
regarding such a license will not be final, Dut will be subject to Section 
8.of the iss . 

Sale of foreign liquor ‘under “‘ off ” licenses is regulated by The West 
Bengal.Excise (Licensing Boards) Rules, 1950. made under Section 85 of the 
Act under Notification No. 1173 F.T. dated 19 May 1950 (published in 
. Calcutta Gazette, dated 25 May 1950, Part I, pages 1008-1009), as amended 

c a No. 190 EX dated 7 February 1953 (published in Calcutta 
azette, dated 19 February 1958 Part I, pages 483-485). Such Rules do 
not contain any pov ike Section 85 of the ACI. 


Hardship cannot vitiate the order of the Government ade through 


the Minister in exercise of the power under Sectiqn 8 of the Act, setting 
aside the order of ‘the Commissioner with regard to an “of” license for 
sale of foreign liquor, 


, , The material facts will appear from the Judgment: — 


, 4 d è 
4 


." The judgment of {he Court ‘was as follows: — 


D, N, Sinha, J. £- The Court: The petitioner before me 
is one Mr. Solomon Mordecai, who is the holder of a public 
‘off’ licence for the selling of foreigm liquor. He carries on 
‘business under the firm name of Messrs. David ,& Sons. He was 





formerly carrying on business at premises No. 26, South Road, 


Entally, now re-numbered 29, Dr. Suresh Sarkar Road, Calcutta, 
It ‘appears that the firm has been, there for a very long time 
apd has been carried on by the petitioner as well as by his 
father before him. It does appear that for some time past the 
petitioner has been trying to transfer his shop to the New 
Market area. In the beginning of January, 1952 the petitioner 
made an application before the Collector of Excise for the 
transfer of his site from 26, South Road, Entally, to 10, Lindsay 
Street, Calcutta. Upon this application the Excise Authorities 
proceeded i accordance with . the provisions laid down in 
Chapter VI of the Bengal Excise Act, 1909. It.is allowed in 
paragraphs 7, 8, 9 and 10 of the -petition that the successive 
steps taken were under sections 38, 34, and under section 38, 
34 and 35 of the Act, and this has not been denied. Asa 
matter of fact, objections were invited. under section 893, objec- 
tions were received and the Licensing Board considered the 
prbposal and. approved (under . section . 34) the Bn 
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tion by the petitioner for the new site and the matter 
was. placed before the Commissioner of Excise, who, under 
Section 35, approved of the proposal by his ordergfated 20th 
July 1958. On or about. the 27th of August 1953 the peti- 


A. B. Ghosh & tioner’s licence was produced and duly amended for tite’ Lind. 


ors.* 


* D. N. Sinha, J. 


say Street site and the amended licence was délivered to the. 
petitioner. .On the lst of September : 1953 the petitioner 
actually started his shop at 10, Lindsay Street and he alleges 
that he has spent a large sum of money in equipping the new 
shop which is quite understandable, bécause a shop in Lindsay 
Street would nét be the same ‘proposition as the « one at its. old 
sité According to the petitioner, he has given up his old site. 
On the 2nd of September 1953 the petitioner received a commu- 
nication from the Collector of Excise, Calcutta, to the effect that 
a revision petition having been filed before the Government, 
proceedings relating to the transfer of foreign liquor "of". 
licence at 26, South Road, Entally, to 10, Lindsay Street, has 
been stayed. It may be observed that the petitioner had already 
received his licence arid had. started his new shop and given ‘up 
his old site. On the 8rd September 1953 the petitioner made 
a representation to the Collector of Excise that hé had’ already 
done these acts and incurred heavy expenditure. ' CS kii 


^ 


lt appears that certain licensees of the locality had maag 
objections to the Minister for Excise against the transfer of the 
petitióner's shop to the new locality and it was because of thése 
objections that the proceedings for a review of the order’ of the 
Commissioner of Excise was taken up by the Minister. ` The 
petitioner was certainly given an opportunity ‘of appearing ; 
before the Minister and being heard and no grievance” is made 
on that score. On or about the 18th of January 1954 the péti- 
tioner received a memorandum dated the 15th of January 1954 
from the respondent No. 1 to the effect that the decision of the 
Commissioner of Excise had Been reversed and the new location 


"was not to be given to the petitioner, although he was at liberty 
¿tO continue his shop at the old site. This rule Was issued on 


or about the 12th of February 1964 calling upon the respondents 
to show cause why a writ in, the nature of Mandamus, certiorarj 
or any other appropriate writ should not ba made by this Court’ 
directing* the respondents to cancel and or forbear from aéting 


1961] ° HICH COURT 


\ 


: upor or- giving.effect to the orders dated the. 2nd of September 


1953 and-the 16th. January 1964 in the petition mentioned, | 


and why such ordér or orders shodld not be made as to the 
Court séem#fit and popa 4 

At the pm ihe original order of the Minister. Was 
produced before. me. It appears that thé Minister has proceeded 
oix (he, footing that thé provisions of Chapter VI related to the 
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retail sale of spirit for consumption on the Vendor's premises | 


and Vehdor’s prémises.and that an “off” licence for foreign 
liquor was.not included or meant to be included iri those pro- 
visions, ,' Mr. Banerjée has further pointed out that the Govern- 
ment df West Bengal had by notification No. 190 EX. dated 
the. 7th of February 1953 had promulgated certain amendments 
in the rules for the regulatión of the transactions of business 
by the Excise Licensing. Boards. "These rules cover the case of 
salé of fóreign liquor in relation to “off”: "licenses: These 
rules are miore or less analogous to tlie rules in the case of 
“on” -licences but there is no provision corresponding to 
section . 3B&.of the Bengal -Excise Act which makes the order 
of the Excise Commissions final. 


* 


4 The rather UM position is this that in the case of . 


an “on” licence for retail sale of spirit; section 35 of the Act 
wyl apply and the order of the Excise Commissioner would be 
final whereas in the case of an “off” licence for foreign 
liquor, such. an order,.will not be final. This automatically 
brings into operation the provisions of section 8 of the Act and 
it cannot bé disputed that the provincial. Government would 
have. ine pue to revise the otder of the Excise Commissioner. 

dé does. dppéar.t that i in ‘granting the licence to the petitioner, 
both the - authorities and . the petitioner . proceeded on an 
erroneous footing. , Both. looked .at the provisions of the Act, 
but. overlooked that the petitioner's licence .was an “ off” 


6 — 


licence: for. foreign | liquor. and, therefore, the notification : 


mentioned above applied and not the provisions of the Act. 
This notificatión is not easy to procure and is not to be found 
ineany of the Government publications or the available text 
books. Looking at it from the strictly. legal point of. view, the 
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Government through the Minister has exercised a power which 
it undoubtedly possesses. It has resulted, however, in fearful 
hardship, so far as the petitioner is concerned. It is very little 
consolation that he has been directed to retain Ws old site, 
because he has already given up the site and there is Ho, site to 
retain. On the other hand, he has spent a large sum of 
money at the new site which was the direct consequence of the 
authorities proceeding under provisions of law, which it is now 
found, do not apply. In an application under 226 I can go no 
further than restrict the authorities to the strict provisions of 
the law, and the law being what it is, I am unable to set asidc 
or quash the order. The most [I cam do is to state the facts 
and hope that the Government would find some means of recti- 
fying the hardship, for the perpetration of which, the authorities 
are as much to blame as the petitioner. 


The'rule is accordingly discharged, but there will .be no. 
Order as to costs. Interim orders, if any, are vacated. 
| Rule is accordingly discharged. ` 
N. C. S. | | 
CIVIL REVISION 


t iy l « 


Before the Hon'ble Mr. Justice Banerjce and 
: Hon'ble Mr. Justice Niyogi. q 


> LAXMI DEBI LOYALKA TN 
Vs. pe s h 
MESSRS. FRANK ROSS & CO., LTD. & ORS.* 


West Bengal Premises Tenancy Act, 1956 (West Bengal Act XII of 1956). 
Section 16 (3)—Complete order under, what is—Declaration simpliciter 
under, if liable to be challenged in appeal from final order—Section 3. 
effect of, upon Section 16 (3)—Subtenanf under tenant holding lease for 
not less than 15 years, if entitled to relief under Section 16 (3). 


A complete order under Section 16(3) of the West Bengal Premiscs 
~ Tenancy Act, 1956, consists of a declaration as well as fixation of rent. An 
order making the declaration simpliciter is not a fina] order under the 
Section, and is liable to be challenged in an appeal from the final order. 


' Anil Kumar Mukherjee vs. Malin Kumar, Majumdar(1), followed, 


(1) (1900) 64 C.W.N. 938. i is 
* Ciyil Revision No, 1094 of 1980. | 


e s 
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It is not ible to give relief to the subtenant without affecting the Civi] 
tenant under Section 16(3) of tha Act. But a tenancy holding a lease for a —— 
eges of not less than 15 years cannot be affected by any provision of the 1960 
including Section 16(3). Therefore no relief can be given to a sub- de 
tenant under any sub tenancy under Section 16(3). ga oo 


a material facts will appear, from the Judgment: : — A eee, EOD 


& Co. Ltd. ors. 
P. K. Roy and’ Noni Coomar Chakravarty—for the zm 
Petitioner. < 





Banerjee, J. 


Dr, A. C. Gupta, Purnendu Sekhar Basu, JP. Savana: 
C. C. Ganguly and Chittatosh Mookherjee—for the , 
Opposite Parties. 


\ 


4 


The Judgment of the Court was as;follows: — 


Banerjeo, J.:—Under a deed of lease, dated October 25, 
1950, between Messrs. Haralal Harendra Lal Ray Estate Ltd: 
(how in liquidation) and Ghanashyamdas Loyalka. (since de- 
ceased) the latter became a lessee under the former in respect 
of premises Nos. 35, Ripon Street and 36, Ripon Lane, Calcutta, 
for a period of 15 years commencing from the 1st October, 1950. 
The monthly rent payable under the lease was Rs. 925/- for the 
first 10 years and thereafter Rs. 1,025 | -, for. the remainder of the 
period under the said lease. | 


p The lessee a ndm Loyalka granted a sub-lease in 
respect of the lease-hold premises in favour;of Messrs. Frank 
Ross and Company Ltd., fór a period! of 14 years 1l! months 
and.16 davs, commencing from October 12, 1950 at a rental 
of Rs. 2,000/- per month. 

a . 05] c 

On June 27, 1956 Messrs. Frank Ross Company Ltd., 
Opposite Party No. 1 herein filed an application before, the 
Additional Rent Controller of Calcutta, under section 16(3). of 
the West Bengal Premises Tenancy Act, 1956 for being declared, 
a tenant directly, under the superior landlord Haralal Harendra 
Lal Roy Estate Limited (in liquidation and for having a fair 
ient fixed in respect of the sub-tenancy. In the said application. 
the superior landlord company then’ vested in the Official 
Liquidator, and Gana yama Loyalka were both made 


arties, 
P e n ' i e 
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Civil. The application was not opposed by tlie Official Liquidator, 


1980 who did not take part in the proceedings under section 16(8) 
zn gg started at the instance of the sub-tenant. The sole contest was 
Loyalka by the tenant who, interalia, contended as follows q— 

4 - f 


vs. ‘ 
Messrs. Frank Ross | 
& Co. Ltd. ors. — (a) The application’ was not maintainable and was 


Banerjee, J. 
l ; ' Tenancy aet 


' (b) That he had the consent of the landlord to sublet. 


In,support of the contention that he had the consent of 
the landlord to. sublet, the tenant adduced verbal evidence of 
witnesses and also tendered in evidence a document (Exhibit 
' B") purporting to contain in permission on behalf of the Jana: 
d "E lord, to sublet. 


` i e 


The controller did not accept the evidence - tendered on 
behalf of the tenant to the effect that he had, consent of the 
landlord to sublet, either verbally or in writing. He also held 

. that the provision. of section 3 of the West Bengal Premises 

b - Tenancy Act, 1956 could not be attracted to the instant case 
because, in his opinion, premises held under a lease for a period 

exceeding 15 years would have the benefit of the said section 

and not premises held under a lease for 15 years. In the view 

that he took, the controller ‘allowed the sub-tenant's applicatioh 

by his order dated January 18, 1957 and declared him.to be,a 

tenant directly under the superior landlord. Thereafter, by a 

subsequent order dated August 28, 1957 he fixed the fair rent 


“for the up graded sub-tenancy at Rs. 611/5/3 ps. per month. 


Since the sub-tenancy was co-extensive with the tenancy, the 
tenants interest in entirety of the tenancy ceased. So far as the 
-superior landlord was concerned it suffered pecuniary loss, be- 
cause in place of the monthly rent of Rs. 925/-, which it was 
getting from~the tenant, the rent was reduced to Rs. 611/ 5/ 3 ps. 


e per month. 


, ©The tenant —" against the final order passed by the 
4 | , . - controller. The appellate authority dismissed the appeal on a 
[wo- Mii ground. He held in the first place that as no appeal 


e . 
d 


e X d 
~ + 
: e 
N 


^e. 


in particular hit by section 3 of the West Bengal Premises 
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had been preferred against the final order dated January 18, 
1957, declaring the syb-tenant'to be a direct tenant, under the 
landlord, ne question must be allowed, to be raised, in the 
appeal against the later order fixing the rent, challenging the 
said deClatation. ‘The’ appellate authority came to the afore- 
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said conclusion relying on a decision reported in Ashutosh x L Co. 4d. on. 


Chakravortti vs. Sm. Rani Sundari Deui(1). In the second 
place he held that even though the lease between the landlord 
and tenant,was protected from the effects of section, 16(3) of 


the Act, being a lease for a period of 15 years, the lease between ' 


the. tenant and he sub-tenant, being for a period less than 15 
years, was not so protected and, therefore, the sub-tenant was 
entitled to get the benefit of section 16(3) of the Act. 

In our opinion the appelate authority is wrong in both 
his conclusions. | 


Dissenting.from the case relied upon by the appellate 
authority, it has been held in a later decision reported in 
Anil Kumar Mukherjee vs. Malin Kumar Majumdar(2), that 
the making of the declaration is, no doubt, the determination 
of one of the cardinal points im dispute but that order alone 
does not finally dispose of the rights of the parties and hence 
dees not become a final order so long as the fixation of rent 
of thd sub-tenant, or rents of the tenant and the sub-tenant 
remains or remain pending and no appeal can be taken against 
such an order. We, therefore, hold that the appellate authority 
was wrong in holding that the facts concluded by the earlier 
order of the controller, declaring the sub-tenant to be a direct 
tenant under the superior landlord, were incapable of being 
agitated or challenged in the appeal against'the final order 
fixing the rent. 


The appellate áuthority was equally "wrong in its view, 
about the effect of section 3 on section 16(8) of the Act. 
Section 3 is to the following effect: — 


“ Section 3.— The provisions relating*to rent and the 


ah provisions of Section 31 and 36 shall apply!to any premises 


1), (1959 117. 
b ki & Es, 938. 
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i Civil . held under a leaselfor residential purpose of the lessee him. ` 
1980 self and registered under the Indian Registration Act 1908 
qux pag (2 Bere EE "s. 
Loyalka ` | 
Mess, Frank Ross (2) Such lease has been entered’ into on ore after: “the 
& Co. Ltd. ors Ist December, 1948, and’ , 
\ & 4 
Banerjee, J. 


(b) Such jode is for a. period of not more.than 90 
years, and save as aforesaid nothing in this Act shall apply 
to any premises held under a lease fora: period of not less 
than 16- Je 
The ie between the superior landlord and tenant was 
not for residential purpose: ‘The lease itself recited as 
follows :— c ZEE 
E The: lessors do” hereby demise and., lease` unto the 
lessee. All those to several Message tenement and dwelling 
house known: as premises No. 35, Ripon Street and ‘36, 
Ripon: LANG. ska cx epe te se With fnll and free right, 
- liberty and authority for the lessee to construct and set up 
factory: and ‘structures and other conyeniences on the de- 
mised land, other than the main building * * ^ * 
and generally to use and enjoy the demised premises ang 
any- part thereof for the purposes of the business of the 
lessee and factory and workshops and residence and to carry 
.' on the lessee’s business and any other business ancillary 
thereto." 
` Therefore, the last part of section 3 of the" Act was appli: 
cable to the lease and nothing in the said Actj was to have any 
effect on the lease inasmuch as the lease was "for a period, of 
not less than 15 years." 


Section 16(8) of the Act, if applicable to the tenant's lease’ 
with the superior landlord, may have a destructive effect on the 
said lease. The gub-tenant’s lease is, in the instant case, co- 
extensive with that of the tenant, in so far ad the premises 
covered by the lease is concerned. If the sub-tenant is to be 
déclare& a direct tenant under the superior Jandlord; ander 
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' section. 16(3) of the Act that would mean cessation of the inter- Civil 
mediate tenancy and an end of the lease between the superior. 1960 
landlord 41aralal Harendralal Roy Estate Limited (in liquida- : bsp 
tion) and the tenant Ghanashyamdas (now Luxmi Devi Loyalka). "Eovalkà. 


‘Even*ifethe sub-tenant's interest had not been co-extensive with 
' that of the tenant, even then! the tenant's interest would have s Co. Ltd. ors. 
ceased in so much of the tenancy as might have been sub-let 
if section 16(8) of the Act would apply. Merely because the 
sub-tenant's lease is for a period less than 15 years, that. should 
not make ahy difference in the position of a tenant, holding , 
under a lease for a period: not less than 16 years. Section 3 
gives complete protection to such leases from the effects of the - 
West Bengal Premises Tenancy Act including the effects under 
section 1&3) of the said Act. It is not possible to give relief 
to the sub-tenant without affecting the tenant. Since a tenant M 
‘holding, under a lease for a period of not less than 15 years 
cannot be affected by an order under section 16(3), no relief can 

be given to the sub-tenant. The sub-tenant losses his statutory 
remedy under section 16(3) of the Act because of the immunity 
of the tenant from the effects of the section, on account of the 
protection under section 3 of the Act. Where the statutory 
immunity of the tenant defeats the statutory remedy of the sub- 
tenant, the sub-tenant has to suffer. Å 





` Banerjee, J. 


In the view that we take, we make the Rule absolute, set 
aside the order, made both by the Appellate Authority and the 
Rent Gontroller and' dismiss the sub-tenant's application under 
section 16(8) of the Act. ° 


There will be no order as to costs. 





Niyogi, J.:—1 agree. 


; o DN Rule made absolute. 


vs. 
Messrs. Frank Koss. 
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i CIVIL RULE 


Before the Hon'ble Mr. Justice Sinha. e 


f 


SIND NATIONAL SUGAR MILLS LTD. « * - 
|. Ws. 7 
THE COMMERCIAL TAX OFFICER & ORS.*.- 


Bengal Finance (Sales Tax), Act, 1941 (Bengal Act VI of 1941),—1ssue of 
Declaration Forms, whether dependant upon sale taking place inside 
or outside West Bengal before 28, Qctóber,. 1959—Bengal Finance 
(Sales Tax) (Amendment) Act, 1959 (W. B. Act of 1959)—If retrospec- 
tive—Effect of —Duty of Commercial Tax Authorities. ` 


Under the rules inade under the Bengal Finance (Sales Tax) Act 1941, 
the Commercial Tax Authorities, -upon being satisfied, that there were 
transactions between registered dealers, must issue. declation forms. asked 
for. If there is any apprehension of any misuse of Deelaration Forms, 
Section 7 (4a) (ii) of Thé Act enables the Commercial Tax Authorities to 
impose an order for security for! the proper’ use of Declaration Forms. 
Where security is not imposed; the Commercial Tax Authorities cannot ' 
arbitrarily withhold Declaration Forms. l v 


Bengal Finance (Sales ‘Tax) (Amendment) Act, 1959, which came : 
into force on 28 October 1959, is not retrospective in operation. 


After the Amending Act of 1969 :came into, force on 28 October 1959, 
the Declaration Forms will be confined to transactions or Sales inside West ° 


The material facts will appear fróm the Judgment: — 


Noni Coomer Chakraborty with Sudhindra Kumar Kar— 
for the Petitioner. ` 


^ i 1 


| J.. Majumdar with P. K. Banerjee—for the Opposite 
Parties. i ; 


The Judgment of the Court was as follows: — | 


Sinha, J.:—The petitioner, which isa company, carries on 
business at: Calcutta and Bombay, the registered office being 
situate in Bombay. It is a registered dealer under the Bengal 
Finance (Sale Tax) Act, 1941. In paragraph 3 of the petition. 
it is stated that the'petitioner's business consists inter-alia, of 
purchasing from registered dealers in West Bengal, commodi- * 

e “e 

* Civil Rule 3909/1959. ` .. 


` e ^ 
* 


- 
^ 


- 


.exemption from the payment ofi sales tax. The question of 





e 
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4 ' : 
ties like gunnies hessians sugar, tea and gold and partly sell- Civil 
ing them in West Bengal and partly despatching them to its 1961 
Bombay office for resale there. The particular grievance that € 


: . EN : : 3 Sind National 
has been wade in this application is that in respect of the tran- supar Mills Ltd. 


sactions which are set out in annexure “D” to the petition the vs 
respofidents aré not granting to the petitioner the requisite de- Tax n ce 


claration forms, without which, the petitioner cannot get 





Sinha, J. 


declaration forms arises under section 5 of said Act. Briefly 
speaking, in the case ofi sales to registered dealers, the tran- 
saction would be exempted from being included in the taxable 
turnover, provided that in the case of such sales a declaration 
duly filled up and signed by the registered dealer to whom the 
goods are sold: and containing. the prescribed particulars, in a 
prescribed form, obtainable from the prescribed authority, is 
turnished; in the prescribed manner, by the dealer who sells the 
goods. The petitioner states that in respect of the transactions 
mentioned in- annexure “D” being sales between registered 
dealers the petitioner company asked,the respondents to issue 
the requisite declaration forms but they have failed and meg- 
lécted to do so. So far as this point is concerned, assumiug 


that what the petitioner states is true, there is no defence. In 


Shanti Gopal Mukherjee vs. R. K. Mukherjee(1) judgment dated 
unreported, I have held that under the rules as they stand at 


epresent, the commercial Tax Authorities, upon being satisfied, 


that thesé were transactions between registered dealers, must 
issue declaration forms asked: for, subject of course to their 
availability in a physical sense. If there is any apprehension of 
any misuse of declaration forms, there is a provision for safe- 
guarding the same, namely, section 7(4a) (ii) of the said Act, 
which enables the Commercial Tax Authorities to impose an 
order for security for the proper use of declaration forms. I 
have held that where security is not imposed, the Commercial 
Tax Authority cannot arbitrarily withhold declaration forms. 


Coming now to the facts of this case, Mr. Mazumdar, 
appearing on behalf of the respondents, has pointed out two, 
things. - He points out that the question of taxable turnover 
comes under section 5(2) of the said Act. It is prewese therein 


(1) Matter No, 26 of 1955 dated 18-3-1957 (unreported cago). 
k ; 
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/ 
that the taxable turnover will not include sales to a registered 
dealer of certain class of goods, provided. that declaration forms 
are produced. He points out, however, that by virtue of Bengal 
Finance (Sales Tax) Amendment Act, 1959 the provisions of 


section 6(2) (a) (ii) have been altered. The relevant alteration 
e 


 " (ii) Sales to a registered dealers—all goods of the . 


class or classes specified in the certificate of registration of 
such dealer, as being intended for re-sale by him, in West 
Bengal, or for use by him in the manufacture in Wesk 
‘Bengal of goods for sale or for use by him in execution of 
any contract in West Bengal." | f 


t 


The words underlined have been added by the Amendment. 
Therefore, after this Amending Act came into operation on the 
28th of October 1959 the.sales that may be the subject matter 
of declaration. forms are sales within the State of' West 
Bengal In respect of the transactions concerned in this appli- 
cation, the sales were effected before the Amending Act came 
into operation, but whether they were sales within West Bengal 
or outside, is a matter of controversy. 'The Amending Act is 
not of course retrospective. but after it came, into operation, 
all future transactions will have to be governed by it.. The 
position is. more or less accepted by both sides namely, that , 
prior to the amendment, declaration forms must be issued in 
respect of transactions mentioned in section 5(2) (a) (il) as it 
stood: before the amendment. After the -amendment, however, 
the declaration forms will be confind to transactions or -sales 
inside West Bengal. The second thing that Mr. Mazumdar 
has pointed out is thal upon the question as to whether the 
sales concerned in this application were sales within or outside | 
West Bengal there is a controversy. With regard to the point, 
however, the position is quite clear. With regard to the pre- 
amendment’ sales, no question at all arises as to whether the | 
sales were in West Bengal or outside, because the amendment 
ie not retrospective. Before the amendment declaration forms 
had to be granted with respect to all sales, whether inside or 
outside West Bengal.- Therefore, the only thing to do is to, 
check up whether the transactions which are set out in annexure 

s 
" i 
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" D ".are transactions and whether they can appropriately be 
the subject matter of- declaration forms and whether they were 
pre-amendment transactions. If they are not, then it will have 


-to be deteynined, as to which transactions were sales in West 5 


Bengal and which of them were sales outside the State. The 
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Sind National 
ugar Mills Ltd. 


vs. 
The Commercial 


declardtian forms will only be issued in that event, with regard Tax Officer & ors. 


to those sales -which took place inside the State. The pet 
tioner originally asked for 400 declaration forms. During the 
pendency-of this application, certain interim orders were made 
and the authorities were granting about 10 forms each week 
to the petitioner. |j | n 


The orders in this application will; therefore, be that it, 1s 


made partially absolute and the respondents are directed by a 


writ in the nature of Mandamus to do the following: — 


(a) To determine whether the transactions mentioned 
in annexure "D " to the petition are real transactions. 


(b) Whether they are transactions which may be the 
subject matter of declaration forms, in accordance with the 


provisions of the Act. 


(c) Whether such transactions were transactions which 
took place beforc the 28th of October 1959. 


* .In case of all real transactions requiring declaration forms, 
which had been effected before the 28th of October, 1959, and 
in any other case where such declaration forms are required by 
law, the respondents are directed to issue the necessary declara- 
tion forms, within three weeks from the date when the com- 
putation directed above has been completed. in calculating 
the number of declaration forms tobe issued, the forms 


already issued should be taken into consideration. If more 


declaration forms have been issued than the petitioner is en- 
titled to the same should be adjusted against: transactions in 
future. There will be no other order on this application. 
Interim order are discharged. There will be no order as to 


costs. 


NOS | 
i | Rule discharged. 
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APPEAL FROM ORIGINAL CIVIL 


Before the Hon'ble Mr. Justice P. N. Mookerjee and 
Hon’ ble Mr. Justice N. K. Sem. 


A. C. BHATTACHARJEE - 
- Vs. e 
ARUN KRISHNA ROY & ORS.* 


West Bengal Tenancy Premises Act, 1956 (W. B. Act XII of 1956),—Sub- 
letting or transfer of tenancy, if includes the case of a tenancy in the 
name of benamdar—Onus of proof such sub-letting or transfer, if on 
landlord—Quantum of evidence requisite for discharge of steh es. 

, = , R 1 , t QÍ1 1 4 14 | 1 i 
} 1 i | | ' \ t | | j 


M i ae d LM 
In the case of a benami transaction, no titlé to lànd passes from the 


'"benamdar to the real holder. As such, there i$ no transfer of tenancy 


from the ostensible tenant to the real occupier of the premises where the 
ostensible tenant is the benamdar of such occupier who is the real tenant 
of the premises. ` 4 


4 
e^ 9 


Although the onus to prove benami is on the person setting up thee 


same, the quantum of evidence requisite for discharge of such onus must 


depend upon the circumstances of each case, and was slight in the instant ' 
case. | j 


“Motive is one of the elements usually to be taken into consideration in 
cases of benami, but its presence or absence, and its absence in particular, 
is not necessarily decisive of the matter in eyery case. . 


n proceedings before the Rent Controller under the W. B. Premises 
Tenancy Act, 1956, the otensible tenant (or the tenant on record), and not 
the real tenant, can only claim any relief. ` à 


` The onus of provinces sub-letting or transfer of tenancy by the tenant 
on record under the W, B. Premises Tenancy Act, 1956, is on the land- 


lord. d 
It is not correct that, unless benami,is found, the real tenant will 


have no right to maintain the appeal. 'The real tenant, against whom 
also the degree for eviction is passed by the trial Court, has a right to 


appeal from it and to get is set aside on any ground which would 


efeat the landlord's suit for eviction. In such a suit the plaintiff must 
succeed on the strength of his own title in the title or right to khas 
possession, and not on any weakness of the defence... 


^' The material facts will appear from the Judgment: — 


Ranjit Kumar Banerjee, R. P. Bagchi with Sudhangshu 
Dutta—for the Appellants. : 


* S. M. A. No. 306/1959, NE . 


L 4 
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Bankim Chandra Banerjee, Gaganendra Krishna Dev— 
a for the Respondents Nos, 1, 3 & 4. 


THe judgment of the Court was as follows: — 





P. N. Mookerjee, J.:—The appellant before us claims to 
be the rea] tenant in respect of- the suit premises (Flat No. 3, 
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- Eastern Block, Premises No. 192, Upper Circular Road,. 


Calcutta), which tenancy actually stands in the name of his 
brother-in-law who is respondent No. 2 in this appeal: The 
plaintiff (respondent No. 1) claiming to be the landlord of the 
aforesaid tenancy, instituted the present for suit on February 
28, 1958. The appellant resists the plaintiffs claim. for khas 
possession of the disputed premises, as made in this suit, which 
Was brought upon the allegation, inten alia, ‘that the said res- 
pondent No. 2 was the tenant of the same and his tenancy had 
been, duly determined by an appropriate notice to. quit and 


: upon the further allegation that he had illegally and unlawfully 


transferred the suit tenancy to the appellant without his (land- 
lord's) consent. 


- The notice to quit appears to have been duly served in 


' November 1957 purporting to terminate the suit tenancy with 


the expiry of the month of December 1957, and the said notice 
not having been complied with, the instant suit was instituted 
on February 28, 1958. The present appellant was made a 
party to the suit upon the allegation, inter alia, that he was in 


occupation of the disputed premises on the strength of the . 


above illegal or unlawful transfer. 


Both the defendants Nos: I and 2 filed written státements, 
on the same lies, namely, that defendants Nos. 1 and. 2 filed 
written statements, on the same lines, namely, that defendant 


* No. 2 (the present appellant) was the real tenant, the defen- 


dant No. 1 (respondent No. 2) being merely bis name lender 
and denying, necessarily, and, in particular, any transfer of the 


suit tenancy by defendant No. l| to defendant No. 2. ‘There. 


were also other defences, which are not material for our presen 


purpose... œ | m 
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Civil Defendant No, I, however, did not appear at p trial 
1961: and the suit was actually contested by defendant No. 2 but it 
—— was eventually decreed by the learned trial Judges. fence this 
A. C. Bhatta- 
charjee appeal by defendant No. 2, which is contested by the plaintiff- 
"TU ies respondent No. 1 as also by his transferees pendente*lite who 
“Roy & ors, are the added respondents Nos. 3 and 4. 
P. N: 
Mookerjee, J. On the above pleadings the main question that arose for 


decision in the case, was whether defendant No. 2 was the real 

- tenant, defendant No. 1 being merely his benamdar for the 

same. That was the crucial question inasmuch as, if it was 

answered in the affirmative, the consequence will be, whatever 
its effect be otherwise on the landlords, that the story of trans- 

fer will at once full to the ground. The landlord, unless the 
transfer was with his knowledge or consent, may not be bound 

to recognise defendant No. 2 as his tenant ’ ut may be entitled ° 

to hold defendant No. ] as such with all necessary consequences. 

but at the same time, the alleged transfer must'be held to 

be a myth, there being, in the circumstances, no question -or 
schope for it, a transfer, which: presupposes passing of title, 

: not being conceivable from a benamdar to a real owner, it being 
obviously a contradiction in terms. We proceed now to con- 

sider this crucial question of benami in the: matter of the ten- 

ancy in suit, - : 


The learned trial judge has, of course; negatived the story 
of benami but his approach in the matter and his entire con- 
sideration of this question suffer from patent infirmitie. He 
has obviously forgotten that, although the-onus to prove.benami 
is on the person, setting up the same, that onus,—particularly 
in circumstances, as disclosed by the evidence in this case,— 
wil be discharged by, slight evidence. He appears also to 
have laid too much stress on the proof of motive for the. 
benami and has practically concluded that unless the motive is 
established the case. of benami would necessarily fail. Motive, 
eno doubt, is one of the elements, usually taken into considera- 
. tion in such cases, but it is not such an elements that its pre: 
sence or absence,—or the latter, in particular, —would necessarily 
be: decisive of the matter. Moreover, in the present case, the 
motive for the benami has, in our opinion, baen sufficiently ; 


e p. 03 
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established. It is the landlords evidence (vide P.W. 1) that it 
was the. appellant who inspected - the premises and arranged the 


tenancy. kt is also practically admitted that it was the appel- 


~ lants family who were all along in the suit premises, though 


under “he care of.his bachelor brother-in-law, defendant: No. 1. 


lt further appears to have been amply proved that it was the: 


appellant who all along 'paid the rent, though in the name of 
defendant No. 1; who was practically a defendant on him. In 
such circumstances, the alleged benami appears to have been 


amply proved, though it may not have been to the knowledge. 


of the landlord who; accordingly may not be bound to recognise 
the appellant. as the real tenant, But, as we.bave said above, 


. benami, as aforesaid will be sufficient to disprove the landlord's 


b 


allegation of transfer of the süit tenancy which might otherwise 
have disentitled the tenant to any protection under the relevant 


*rent control legislation. In that view the present suit would 


fail. 


The learned trial judge has strongly relied on two docu- 
ments, Ext. 2(a) and Ext. A, for supporting his conclusion 
“against the alleged benami. In dour opinion, however, these 
“two documents, far from‘ supporting the said conclusion of the 
learned trial: ` Judge. really go against the same. There are 
glear allegations of benami in the said two documents and their 


whole trend and purport tend to support the same. Better 


from the landlord's point of view is the tenants application 
before, the Rent Controller (Ext. 2B), to which our particular 


^ attention was ' specifically. and pointedly drawn by Mr. Bankim 
Chandra Banerjee, but even that, read as a whole, does, not: 
, negative the case of benami, as pleaded by the" defendants. 


For purposes of the rent coritrol proceedings, the show had 
to be kept up, as, when respondent No: 2 was.the ostensible 
tenant or the tenant on record, the appellant, by himselt, 
could not claim any relief before the Rent Controller or under 
the said law by setting up his real title. The above ‘applica- 
tion, Ext, 2B, then, and the allegations therein, which might 
| otherwisé have gone against the defence. story of benami are thus 
efsily explained. We do not think, therefore, that any of the 


above documents really militate against the said defence story ` 


of benami, whiéh, to ve mind, has been amply established by 


> 9 
e 5 B - e 
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the other evidence on record. That being so, the landlord's 
allegation of transfer would fail, leading to the dismissal of his 
present suit. | 
. i 9 
It is to be remembered further that even, apart from 
benami, the onus to prove the alleged transfer is on the landlord 
and that onus also does not appear to have béen discharged. 
The evidence of the landlord’s witness (P.W. 1) clearly shows 
that the transfer that was alleged was by way of sub-letting. 
Beyond, however, his uncorroborated testimony and mere word 


story of sub-letting. It is to be noted here that this allegation 
was made even before defendant No. L had left Calcutta for 
Bombay and it was immediately and stoutly denied. ‘Then 
there was a lull yntill defendant No. 1 left for Bombay and, 
eventually, the present allegation was made. | 


In this Court, Mr. Bankim Chandra Banerjee, appearing 
on behalf of the contesting respondents cited certain observa- 


tions of Greer, L. J. at pages 564-5 of the report in Siknner . 


vs. Geary(1) and pressed us to held that, as defendant No. 1 
had permanently left ‘the suit premises, leaving defendant No. 2 
in occupation thereof, there is a presumption of sub-tenancy or 


sub-letting. We are, however, unable to assent to any such ° 


broad proposition. In the first place, the said observations are 


not very clear and, secondly, in the very same case cited, the 


other two learned Judges‘ (Scrutton and Slesser, L.JJ.) did not 
proceed or this footing but relied, mainly, upon the distinctive 
feature of the English Act that it meant or! offered no protection 
to a non-occupying^tenant (vide PP. 561 and 564 and PP. 
569-70). That, however, is not the position under our law, that 
is, the Indian Counterpart of the above Act, with which we 
are here concerned [vide, in this connection Krishna Prosad 
Bose vs. Saraju Bala Dassi(2) (per Bachawat, J.) Apart from 
that, the present case is also distinguishable on a very material 
point, namely, that the suit premises here was all along in the 
occupation of the appellants family. We do not think, there- 
fore, that Mr. Banerjee's contention can succeed. We do note 


~~ 
- 


() (1931) 2 K B' 546 à : 
(2) (1960) 85 C.W.N. 993 (S B.) at P. 300. 


‘of mouth, there is nothing on the record to support the said 


N. C. S. 


5 | 
1961] : HIGH COURT 
e 


also think that Mr. Banerjee is right in his other submission 
that, unless benami.is found,—we have here actually found 
benami,—the appellant will have no right to maintain the 
appeal In our opinion, the appellant against whom also the 
decree for*eviction has been passed by the trial Court, has a 
right to appeal from it and to get it set aside on any ground 
which Would defeat the plaintiffs suit. That suit is a suit for 
ejectment or khas possession and it is well-settled that, in such 
a suit the plaintiff must 'succeed on the strength of his own 
case, that is, on the strength of his own title, namely, title or 
right to khas' possession, and not on any weakness of the de- 
fence. 


In the above view, we would allow this appeal, set aside 
the jüdgment and decree of the trial Court and dismiss the 
plaintiffs suit. “We would, however, direct: the parties to bear 


“their own costs throughout. 


N. K. Sen, J. :—I agree. t 
l Appeal allowed. 


+ 


CIVIL REVISION 
Before the Hon’ble Mr. Justice Sinha. : 


ANITENDRA NATH MITTER 
we Vs. | 
STATE OF WEST BENGAL & ORS.* 


West Bengal Land Development and. Planning Act, 1948. (W. B Act, XXI 
of 1948) as amended by West Bengal Land Development and Planning 
(Amendment) Act, 1955 (W. B. Act XXII of 1956)—public purpose— 
Declaration of, in Notification and Declaration. under—Subsequent 
Amendment of Notification and Declaration for the purpose of de- 
priving owner of the acquired land of the just compensation, and of 
payirig the lesser compensation—-Fraud on the Statute—such amend- 
ment, if legal. - 


Having professedly’ acquired the property for,a stated public pur- 
pose " in the Notification under Section 4, and in the Declaration under 


4 
t . 


° * Civil Revision No. 3937. of 1958, 
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Section 6, and having taken possession of the property under Section 8, 
of the West Bengal Land Development and Planning Act, 1948 in 1951, 


the State Government cannot be heard to say at the time of paying com- 
pensation that the object was going to be altered by amendment of the 
Notification and the Declaration so<as to entitle the Government to deprive 


a citizen of his just compensation such amendment is not bena fide, and 
1s illegal. . : 
The material facts will appear from the Judgment.® 


R. Deb with Rabindra Chandra Kar—for the Petitioner. 
N. C. Chakraborty with D. N. Basu—for the Opposite 
Parties No. 1. 


The Judgment of the Court was as follows: — 


4 


Sinha, J,:—The petitioner in this case is the absolute 
owner, having Ryioty Mokorari Tenancy in C. 5. Plots Nos. 
1550, 1552-1558, 1560-1564, 1620-1621 and portions of C. 5. 





Plots 1559 and 1569 of Móuza Napara, Police Station Barasat, 


in the District of 24-Parganas. On the 24th of August, 1947 a 
notification was published under section 4 of the West Bengal 
Land Development and Planning Act, 1948, dated 18th August, 
1949, for the compulsory acquisition, inter alia, of the peti- 
tioner's:land. The introductory statement in the said notiftca- 


tion ran as follows: — 


to be needed for public purposes, viz., for the settlement 
of immigrahts who have migrated into province of West 
Bengal on account of circumstances ,beyond their control 
~ and for the establishment of a model colony for creation 
of better living conditions in the village of Napara. . a 


On the 12th April, 1951, a declaration under section 6 of 
the said Act dated 12th! April, 1951, was published. In the 
notification under section 4, a total area of 28.87 acres were 
proposed to be acquired but the declaration was made in respect 
of an area of 18.83 acres. ' In the declaration under section 6 
.also, it was mentioned that the land was needed for a public 
purpose, viz, for ,the settlement of immigrants who have 
migrated into the State of West Bengal on account of circum- 
stances beyond their control and for the establishment of a 

e ` N^ 
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Whereas is appears to the Governor that land is likely, 
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model colony for creation of better living;condition in the 
village of -Naparà. : On the 28th October, 1951 possession was 
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obtained by the Land Acquisitiqn’ Gollector, Alipore, under 4 ena Nath 


section:8 of the said Act and thereupon the property vested, 


Mitter 


absolutely: in the State. Thereafter, the land was made over State ae West 
to the respondent No. 2, the Pioneer Co-operative Rehabiliation Bengal & ors. 


and Housing Society Ltd., who are proceeding with the work 
of ‘rehabilitation displaced’ persons, "Thé purposes mentioned 
in the $aid" notification and declaration, viz., theisettlement of 
immigrants who migrated into the State of West Bengal: on 
accoünt of circumstances ‘beyond their control as well “ag'the 
establishment of a model colony for creation of better living 
condition are all public purposes as defined in sub-séction (d) 
of -section 2 of the said Act. Under. Article 31 of the consti- 
tution aš'it was originally framed, and which deals with 'com- 


e pulsory acquisition of property by the State, the compensation 


payable was just compensation, that is to say, the market price 
which ' prevailed at the time of acquisition, On or about 27th 
April, 1955; Article 31 was amended by the Fourth Cónstitution 
(Amendment) Act of 1955 which provided that rolptoperty 
shall be compulsorily acquired or requisitioned save for public 
purposes and save by authority of law, and that no such law 
shall be called into question in any' Court on the ground that 
the compensation provided by that law is not adequate! “In 
order to take advantage of this amendment in the constitution, 
the West Bengal Land Development and Planning Act, 1948 
was amended by making material changes in section 8, by the 


West Bengal‘ Land: Development and Planning (Amendment) . 


Act, 1955 (West Bengal Act XXII of 1955) By this amend- 
ment, "alteratioris were. made in “proviso (b) too sub-section (1) 
of^section 8, dealing with^the. principle for determining com- 
pensation. By: thissamendment,’ it was provided’ that if the 
market value ‘of the land on the date of the publication of the 
notification under sub-section“(1) of section. 4 excéeded the 


market value of the land on the 31st December, 1946, then 


! 
MUST 


' such: excess -shalls mot be taken into’ consideration; Iti this 


particular “tase, -it is? admitted ‘in? the affidavit in ‘Opposition’ - 
` that the-market value in;1949,‘which' was the date of thé noti-. 


fication “under section 4>of*the ‘said ‘Act, was higher-‘than : the 


n Š c 
market value on the 31st December 1946.” In order. té avail of 
E x ? xu sbbi ee po 
E 4 . r i M " P i 
. e s det er i Y x 
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this lower compensation, two notifications or “ errata” dated 
12th August, 1957 were published in the Calcutta Gazette, 
Extraordinary, dated 13th August, 1957. By the Notification 
No. 14888 L. Dev. it was notified that in the notification under 


section 4, dated 18th August, 1907 the following alteretions 
were to be made: 
“Omit the words “and for the establishment -of a 
model colony for creation of better living conditions " 
occurring after the words “for settlement of immigrants 
who have migrated into the State of. West Bengal on 
account of circumstances beyond their control." 
The Notification No. 14890 L. Dev, purported tó amend 
the declaration under section 6 dated 27th March, 195] to the 


same effect. The admitted object in ‘publishing these errata 


is to pay a lower rate of compensation. The petitioner has now" 


made an application challenging the right of the State Govern- 
ment to alter the object of acquisition with retrospective effect, 
after possession has been taken and made over to the respon- 
dent No. 2. In my opinion, the application must succeed. 
The object with which a property can be compulsorily acquired 
from a citizen must be “ public purpose." "What constitutes a 


“public purpose" has been defined in the land Development, 


and Planning Act. In comformity with the said. Act, the objects 
were declared. A” person concerned with such compulsory 
acquisition could only make objections upon the footing that 
thé property was acquiréd for a " public purpose" which was 
stated. After the property has been ‘acquired and possession 
having been.taken whereby the land vested in the State Govern- 
ment, it is no longer possible for the State Government to alter 
the “original object of acquisition. In other words, having pro- 
fessedly acquired. the property for a stated “ public purpose." 
'The State Government cannot be heard to say at the time of 
paying ‘compensation that the object was: going to be altered 


so as to entitle Government to deprive a citizen of his just ' 
*compensation. If-it was a case of an accidental mistake or in- 
advertency that would have been one thing, because such / 


errors can always be corrected. Hence, however, it is openly 
declared that the amendment is made with the express objegt of 
e 7 
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| depriving a citizen of his just compensation. It is not a case 


of a mistake in stating the original purpose, but a retrospective 
change in the " public purpose" after the property has been 
acquyed and after the title to the property has passed to the 
State Government,. upón the representation that the property 
was being acquired for certain purposes mentioned in the noti. 
fication under section 4 and declaration under section 6. It is 


. stated in the affidavit in opposition that in the agreement made 
with’ the ‘society, only one object was mentioned, namely, the . 


settlement of immigrants. In my opinion, that has nothing 


“to do with the person whose land has been ácquired for a 


specified ^" public purpose." After ‘acquisition, the State 
Government may change one public purpose into another, and 
as long as it remains a public purpose, the acquisition would 
probably remain valid, although I do not finally decide that 
question here. But, having acquired the property for a stated 
public purpose, it cannot be heard to say that the original 
object was different. That would: either be untrue or an un- 
authorised and unwarranted alteration, which has no effect, so 


_ far as the owner of the land i$ concérned whose property has 
‘been compulsorily acquired. In this case, it is openely admitted 


that this kind of amendment has been made in order to deprive 
the owner of the higher compensation to which he was entitled 
m law. In my opinion, this amendment is not bona fide and 
T very much regret that the State Government should be a 
party to such' a transaction. It is not fit that the consti- 
tüted Government of the country should take recourse to round- 
about methods of depriving the citizen. of his just compensation, 
when the land has been acquired compulsorily. I may put 
the matter in another way. The land was acquired for de- 


clared public purposes which were three in number viz. the 


settlement of immigrants, the establishment of a model colony 
and creation of better living condition, This was mentioned in 


the notification under section 4 and repeated 'in the declaration 
‘under ,section 6. These notification were duly authenti- 


cated and, I, must presumé that the Governor: had these 
object in view when issuing the notificatiore and the declaration. 


* Years afterwards, it is stated that these were not the objects and 


it js avowedly done in order to deprive a citizen of his just 
compensation, As I said, either the statemént that the object 


e 0 = 
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of acquisition was different is untrue or else it is a change in 


. the object, which, ‘coming, years after the acquisition had been 


completed, is unwarranted in-law. I do not see ‘how 'any 
reliance can be placed on the affidavit of Sri N. K. Chakraborty, 
who states that he was a Special Land Acquisition Collector 
and who affirms the affidavit and particularly paragraph 12 as 
"true according to the information derived from the office 
record " without disclosing what records he wishes to refer to. 
The notification and declaration were authenticated by Mr. S. 
Banerjee, the then Member of the Board of Revenue and Sécre- 
tary to the Government of West Bengal. There is no affidavit 
by him stating that there was any mistake in the notification or 
declaration so far as the purposes of acquisition were concerned, 
In paragraph 13(a) of the said’ affidavit, Sri Chakravarty has 
stated that "tbe purposes of acquisition came subsequently 
to be the exclusive purposes of settling immigrants who have 
migrated into the State of West Bengal under circumstances 
beyond their control." It is, therefore, admitted that it is not 
the origina] object which was defective- but the object came to 
be changed after about 9 years from the acquisition, just be- 
cause the Government wished to escape payment of just com- 
pensation to the owner. Such an attitude on behalf of the 
Government must be condemned. In my opinion, this is not 
permitted in law and has no legal effect. f 


The result is that this Rule must be made absolute and 
there will be a writ in the nature of certiorari quashing the 
twó notifcations or errata dated 12th August, 1957 which are 
at pages 45 of the annexure to the petition “and there will 
also be a writ in the nature. of mandamus directing the res- 
pondents not to give effect to the same. There will be no order 
as to costs. LS ' 


Rule made absolute. 


s N. C. S. 
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CIVIL REVISION n 


Before Hon'ble Mr. Justice Banerjee and 
.. Hon'ble Mr. Justice Amaresh. Roy 
BROJENDRA KUMAR 'PARIA* NEC EN: 
: Vs. 
” GOSTA DALUI 


West Bengal Land Reforms Act, 1955 (West Bengal Act 10 of 1956), 


Section 19—Munsif exercising appara aaa under, if a Civil 


Court—Power of remand. 


All Civil Courts exercising appellate jurisdiction have inherent power 
of remand. 


The appeal under Section 19 of the West Bengal Land Reforms Act, 


1956; lies to the Munsif as a Civil Court, and not at a personal desig- 
nation. 


As such, the.Munsif has power of remand in respect of such appeal. 
. The- materjal facts will appear from the rad — 


| Chittosh Mook the Petitioner. 


Sambhu Nath Banerjee with Anil Kumar Sen—for the 
` , Opposite Party. 


The judgment of the Court was as. follows: — 





Banerjee, ur This Rule is directed against an appellate 
order, by which a learned Munsif set aside the order of a Re 
venue Officer directing eviction of a bargadar from the land in 
question ori the' ‘ground of the requirement of the landlord, and 
remanded the matter to ns sad Revenue Officer for a as 

The question ‘that arises. for our determination is whether 
a Munsif, in exercise of his jurisdiction under section, 19 of the 
„West Bengal Land Reforms Act, 1955, has the power to remand 
any matter to the Revenue Officer. 7 

e "4 4 t , 4 “os e 
* Civil Revision case No. 3778 of 1968. 
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Civil Section 19 of the West Bengal Land Reforms Act is herein 
1980 below set out: — 
—— . 
Brojendra Kumar " : . i . 
Paria Section 19(1): “An appeal shall lie to Munsif having 
Gosta Dalui jurisdiction over the area in which the land is fituated, 
against any order made under section 17 or section 18 
Banerjee, J. 


except where such order was made with the consent of the 
parties to the dispute. The Munsif shall, on an appeal 
being disposed of, send a copy of his order to the officer 
or authority whose decision is appealed against. 


(2) The period within which the appeal mentioned in 
sub-section (1) must be filed shall be thirty days from the 
date of the order appealed against.” 


Section 20(1) of ‘the said Act, prescribing procedure for ' 
such appeals is as follows: — 


E ; "'Ihe procedure to be followed in deciding disputes 
" . Or appeals under this chapter (meaning: chapter III which 
contains section 19) and the fees to be paid by the parties 

shall be as may be prescribed : — 


Section 60 of the said Act invests the State Government ' 
with power to make rules for the purpose of carrying out the, 
purposes of the Act and the rules so made have the effect as 
if they were incorporated in the Act itself.. Rule 7 framed 
under the rule making power is herein below set out: — 


"Rule 7 procedure for appeals -(1). Every appeal 

shall be filed in the form of a memorandum and shall be 

. signed and verified by the appellant in the manner pro- 
vided in sub-rules (2) and (3) of rule 15 of Order VI of 
Schedule I to the Code of Civil Procedure, 1908. It shall 

be accompanied by an authenticated copy of the order 

e „appealed against and. shall contain the following parti- 
culars: — = * T C “a S & me 


(a) the pame and address of the appellant, ° 
l e 


* 
. 
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(b) xd name and address of xi respondent 
" (0) the location of the land cilivited by the barga- 
dar; and 
e 


.(dy the grounds of appeal, Yo 


(2) The court fees payable on. a Memorandum of 
Appeal under sub-section (1) of section 19 shall be such as 
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Gosta Dalui 


Banerjee, J. 


are provided [in sub clause (ii) of clause (a) of Article 11 . 


of Schedule II to the Court fees Act, 1870], and shall be 
collected in the manner laid down in that Act. 

(3) On the filing of one appeal the Appellate Officer 

shall call for the records of the case from the Officer or 

*. ‘authority against whose order thé appeal has been filed and 


after giving the appellant and the respondent an opportu- 


nii of DEINE beard shall dispose of the appeal. 


ay Every appeal shall be disposed of by the Appellate 
Officer within one month from the date of filing of the 
(MT appeal” TAM x cy i 
© b was contended before us that.the Munsif . exercising 
appellate powers under section 19: of the West Bengal Land 
Reforms Act was not a Civil Court but'a mere persona desig- 
nation. Statutorily ‘his. power was confined to disposing. of 
an appeal as best as he could, that is to say, to adjudicate. upon 
or to determine an C but he had no power of rengne 
' A similar point’ arose before Mitter, J. in: Civil: ‘Revision 
Case No. 2016: of: 1958 (Gouranga Mahakur vs, Murari Mohan 
Routh). ‘His ‘Lordship held in favour'of the existence of the 
power of remand with the following observation: — :'* 


Mr. Panda in support of the Rule has contended that 
the appellate authority had rio power to- ‘remand the case 


the power of remand not having been expressly given to the | 


appellate authority. Mr. Panda has also referred me to . 


*the provisions of section 19 of the Act, In mye view the 


e 
B ia p 
. 
e. 86 
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eig power of kijang for the purpose of dísposing of an TET 
1990 is inherent in appellate authority.: I hold therefore, that 
Brojendna K the spears authority bad eon to remand the 
Paria case. '. NS 
NA. ; 
Gosta Dalui “3 | 
aa There is no doubt that all Civil Courts have Puherent 
Banerjee,-J power of remand. But if a'Munsif exercising appellate power 
im xe under setion 19 of the West Bengal Land Reforms Act, is not 


a Civil Court but a mere: persona designata, as was contended 
, for before us, it may be difficult to hold that even as a persona 
, designata he has‘ an ee ‘power of remand. 

. The question for our consideration is whether the Munsif 
functioning under Section 19 of the West Bengal Land Reforms 
Act is a Civil Court of a mere persona desiganata. The juris- 
diction exercised by the learned Muniif under Section 19 was 
no part of his ordinary jurisdiction. "Therefore, the jurisdiction * 
is either a special jurisdiction conferréd on him in his capacity 
as an ordinary court of the country or is a jurisdiction conferred 
on him as a person or a named officer not in his capacity as an 
ordinary ‘court ot the oun: 


3 
Led 


a Section. 19 and rule 7, quoted above, give me indication 
as to the capacity in which the Munsif functions 1 in exercise of 
his appehate powers. l Ee et : ° 


~ Section 2] of the West Bengal 1 Land Réforms Ass however 
gives dn indication as to the capacity in' which a ee fünc- 
tions under séction 19.- Section id is set out below: — 


tan 


* 210) Save as aa in section. 19 no des or 
` other proceedings what so ever -under this chàpter,”-shall 
be questioned in: any: Civil Court and no`Civil Court shall 
entertain any suit or proceeding in Dn dire of any matter 
mentioned’ im sections: ł7-aùd 18.” : 


"NN & = & 


The original order for eviction ‘of the bargadar by the 
Revenue officer’ was passed under Section 17 on grounds (c), (d) 
' - . e ka 
ù @ 
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of the said section. An appeal against that order was made to ^ Civil 
the Munsif under section 19. Under the provision of Section 1980 
4l such an order must be taken as being questioned, by way ——. 


of appeal, before the Munsif as a Civil Court and not as a SURE ur 
persqna designata. Goia Diet 
e f : ui 
It beyond dispute that Civil Courts have. inherent power of Banerjre, I. 
remand. - Therefore, the learned Munsif functioning as a Civil 
Court, had jurisdiction to remand and his order cannot be 


questioned on the ground as'was sought to be done in this 
rule. i : 


Rule is accordingly discharged with costs, hearing fee 
being assessed at two gold mohurs, | 


Amaresh Roy, J.:—I agree. 


Rule discharged with cost: 
N. C. S. 


, 'CIVIL RULE 


\ 


Before the Hon'ble Mr, Justice D. N. Shina. 


SUBODH ROY, EXCISE LICENSEE OF PANAKURA 
Vs. 
DEPUTY SECRETARY DEPARTMENT OF EXCISE 
GOVT. OF WEST BENGAL & ORS.* 


i / 


Bengal Excise Act, 1909 (Bengal. Act V of 1909), Section 8(8)—Order under, Civil 
procedure of—Sections 80 to 36—Settlement of Shop for whole year ee 
from 1 April to 81 March following—Selection of Sitz, how to 1955 
be made—Section 87(c)—Provistonal Settlement—Subsequent Settlement per 


‘of Shop for a whole year made before expiry of period of provisional, Noyember, 22. 
Settlement, if void— Collector,if has unfettered bowers under the Act— 
Section , B&—Forms, terms and conditions of license—Terms and con- 
ditions, when may be challenged. 


. Section 8(3) of the Bengal Excise Act, 1909, expressly- conférs a power 
of revision upon the. Provincial Government. The order of-revision is to 
be passed by the Governor, and is usually done under the signature of 
one of his Deputy Secretaries. The Court is not concerned with the 
question whether such order is passed upon advice tendered by the Minister 
in charge of Excise. The Court is concerned with the question whether 
there is am existing order which is in compliand: with—the requirements 

e Of Section 8(3) of the Act. : 


e * Civil Rule No. 3860 of 1954, 
e 
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Under Sections 30 to 86, of the Act, the Site of -a license: must be 
selected. annually, ie. after -31 March every year.- Where the settlement 
of an excise shop is made for a whole year, i.e. from-1 April to 31 March 
following, . the usual. notices, etc., under Sections 30 to 36 have, to be 
issued.  - ~ : 


A Provisional ' Seien under Section 37(C) of the Act does not 
render a subsequent settlement of the excise shop for.a whole yeag void. 
even if such subsequent settlement is made before the expiry of she Daren 
of the Provisional Settlement. = l 

According . to the scheme of the Act, the Collector | is under the control 
of the Commissioner, and the Commissioners under the control of the 
Provincial Government. Therefore, the Collector, has no unfettered. power 
to deal with excise matters (Cooverjee B. Bharucha vs. Excise Commissioner 
V. Chief Commissioner, Ajmeer(1) followed). ODE us 


Under Section 38 of the Act, the license -is to be granted'in such 


, forms, etc., as may be prescribed by rules made by the Provincial Govern-- 


ment. -It is not that the Collector Settles the terms and conditions of | 
the license in.each case. .If ay term or condition of a license it ‘arbitrary, 
the citizen cóncerned' may challenge the same in Court. 


The material facts will appear from the judgment: — 


|]. = with Pramatha Kumar Chakravarty—for the e 
d CHLOE Nos. 1 to 4 


^ 


Satya Charan Pain—for the Opposite Party No. 5. 


The Judgment of the Court was as follows: — 


Y 


D. N. Sinha, J.: The petitioner was an excise vendor in | 
Opium, Ganja and Bhang and held a license under the. Bengal 





-Excise Act 909 and Opium Act 1878 at Panskura. It appears e ° 


that in the year 1952 one Nilmoni Saha had a country spirit — 


'. license at Panakura, where he had his shop; On account of 
serious irregularities, this license was.cancelled. Pending the ' 


re-settlément of the shop, the petitioner was allowed to run 
the shop on a provisional basis, in addition to his drug shop. 
It is said that this step was taken in order that the public may 
not be inconvenienced and the Government revenue might not 
suffer. This was however a temporary settlement, and it was ^ 


. expressly stipulated that this settlement was provisional, until 


further ‘orders, but not to subsist later than 31st March,.1953 
èn the 12th January, 1953, the Superintendent of Excise, Mid- -' 


| napore, issued a public notification cóncerning the settlement 


' $f the Pansküra country spirit shop: Many candidates applied, 
muelüdiug the petiticher. On the 27th January 1853; the m 


(1) (960) ALR. $;C. 290. “2. 4% ZEE cO 
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tioner applied for the settlement of the C. S. license with him, Civil. E 

in combination with his drug license. On the 5th February, : 1955 


1953, one Mahadeb Saha also made an application for this C. S. | a 
license. It appears that as many as 39 candidates were inter- fee 
viewcù. «On the 7th May 1953, the learned additional District of Panakura 
Magistrate settled the C. 5. license with one Amulya Charan Deputy Senes 


Choudhury. Th licat Department of 
ry. The application of the petitioner was rejected. E rp er 


- Appeals. were taken from the order of the Additional District west Bengal 


Magistrate to the Commissioner of Excise, and the settlement & ors. 
with Choudhury was stayed. The Commissioner of Excise up- D. N. Sinha, J. 





` held the order of the additional District Magistrate. Against 


this, the eH Hone moved the State Government for revision 
and prayed for "direct settlement of the Panskura C. S. Shop 
with your petitioner along with his drug shop or singly." The 
Minister of Excise disposed of the case by his order dated the 
9th June, 1954, and on the basis of this,.the Government passed 
an order dated the 14th June, 1954. This is annexure “ J” to 
the petition. It was ordered that the country spirit shop be 


' settled with the petitioner on condition that he should surrender 


'petitioner was to continue with his existing license of the 


the drug shop and the license relating thereto, which should be 
granted to Mahadeb Saha. Upon receipt of this, the petitioner 
on or about the 6th July, 1954 intimated to the Additional 
District Magistrate, Midnapore, that he had decided to keep his 
«drug shop and could not accept, the C. S. shop if it was not 
offered to him in combination with his existing drug shop. On 
the 10th September, 1954, the Assistant Secretary to the Govern- 
ment of West Bengal informed the petitioner that the Minister 
of Excise would like to have a discussion with him on this point, 
and the petitioner did appear before the Minister. After hear- 
ing him, the final order was passed on the 15th November, 
1954 by which it was ordered that the country spirit shop at 
Panskura was to be- settled with Sri Mahadeb Saha and the 
drug shop. It appears that Mahadeb Saha ig NOW ns the "m 
C. S. Shop. 

This Rule was issued on the 20th December, 1954, calling. 
upon the opposite parties to show cause why a Writ in the” 
nature of Probition.or a writ in the nature of Certiorari should' 
not be issued or such further or other order or orders made as 
to this Court gay seem fit and proper. ° 2 
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Mr. Dutt appearing on behalf of the petitioner made three 
points which I shall deal with seriatim. His first point is that 
the order of settlement was made by the Minister for Excise, 
and therefore void, inasmuch as the Minister of Excise has no 
power under the Excise Act to make any such setgleMent. 
Mr. Dutt has not contended that the Provincial Government has 
no power to revise the power of the Collector, because such 


. power has been expressly conferred by section 8(8) of the Excise 


Act. He points out to the order dated the 14th June, 1954 
which is annexure “J” to the petition and says that at the 


bottom of the order, reference has been made to an order : 


passed by the Excise Minister dated the 9th June, 1954. Accord- 
ing to Mr. Dutt, that is the réal order and this order purporting 
to be an order of the Goveraor is merely a camouflage. I 
regret I am unable to accept this argument. The power of 
revision is given of it, is to be passed by the Governor which, 
as is conceded, is usually done under the signature of one of 
his Deputy Secretaries. It may be that the order was passed 
upon advise tendered by the Minister in charge of Excise, but 
we are not concerned with that at all. The point is as to 
whether there was an existing order which is in compliance with 
the requirement of section 8(8) of the Bengal Excise Act, and 
it is obvious that both the orders dated the 14th June 1954 and 
15th Nocember, 1954 are perfectly in order and in compliance °, 
with the provisions of section 8(8) and also all other relevant 
law relating to the procedure to be adopted in such cases. This 
point accordingly is without any substance. 


The next point taken is that under sections 30 to 36 shall 
not supply in the case of any person for the retail sale of any 
intoxicant, in substitution for a license which has been can- 
celled or surrendered before the expiration of the period for 
Which it was granted. It is argued that inasmuch as the license 
for the C. S. shop was cancelled before the expiry of the period 
and regranted, there was no occasion for tbe authorities. to pro- 
ceed under section 30 onwards for settling the C. S. shop. If 
is said that these notices were issued even before the expiry of 
the provisional license granted to the petitioner and therefore 


the whole thing is invalid. I am afraid I am unable to accept e 


9, 


EP contention. As Mr. Majumdar has pointed out, under Z 


N 


: E 
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section 30—36 the site of a license must ‘be selected ‘annually, 


which means after the 31st day of March every year. This 
settlement of the C. S. shop was not being done under the 
provision of section 37(C) at all. It was being settled for the 
whole $f £he next year, that is to say, from 1st April, 1954 to 
31st March, 1955. and therefore the usual notices etc, had. to be 
issued and had been correctly issued. I cannot see any defect 
in procedure, and.do not see any reason why the provision of 
section 37(C) should make the settlement of the shop void. 


The third point which has been taken by Mr. Dutt is a 


'general point, namely, that the whole scheme of the Bengal 


Excise Act whereby the Colléctor is given the unfettered autho- 
rity to grant license in matters of excise is void, as being an 
infringement of Article 19(1) (g) of the Constitution. I am 
efraid that it is too late in the day to advance this argument, 
The point is governed by the Supreme Court decision Cooverjee 
B. Bharucha.vs. Excise Commissioner and the Chief Com- 
missioner, Ajmeer, and other(1). It has been laid down 
there that the business of selling intoxicating liquors 
is a business attended with danger to the community and it is 


‘perfectly reasonable to regulate it and even to prohibit it en- 


tirely, and that the vesting of certain authority in that respect 
an executive officers by giving them power to issue licenses, was 
in order. Mr. Dutt laid great stress upon the provisions “which 
enabled the Collector to grant a license and he argued that it 
was wholly left to the discretion of the Collector to frame the 
terms of the license as he liked. He referred to section 20, 23(8), 
94(1) and: section 45 of the Excise Act. I am afraid this con- 
tention is not correct. So far as the Collector is concerned, 
he is under the control of the Commissioner and the Com- 


missioner is again under the control of the Provincial Govern- 


ment and there is nothing to show that the Collector has an 
unfettered or arbitrary power to deal with excise matters, which 
cannot be ccntrolled. So far as the terms of the excise license 
are concerned, reference may be made to section 28 which says 
that the license will be granted in such forms etc. as may be 
prescribed by the rules made by the Provincial'Government. As 
a matter of fact, all licenses are in printed forms containing the 


(1) (1950) A.JR. (S C.) 220. : j 
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prescribed terms and it is not as if the Collector settles the con- 
ditions in each case. I know of no case where it has been suc- 
cessfully argued that any term of such license is arbitrary. In 
such an everit it would be always open to the citizen to come 


forward to the Court challenging the arbitrariness ef $t. In 


my opinion, therefore, there is no substance in this point 
either. EE 

The three points taken by Mr, Dutt have therefore failed 
and the application must be dismissed. r 


The Rule is discharged. Interim order, if any, is vacated. 
The petitioner must pay the costs of the appearing respon- 
dents. Hearing, fee is assessed at two gold mohur to. be 


divided equally between the two sets of appearing im 
dents. 


No order is necessary on the application filed on, the 10th. 


February, 1956. 


i Rule discharged. 


N. .C. S. < , 
CIVIL REVISION 


Before Hón'ble Mr. Justice Chatterjee, 


SIDDHESWAR PAN & ORS. 
' Vs. . e 
BHARAT CHANDRA PAN: 


4 


West Bengal Land Reforms Act, 1055 (W.;B. Act X of 1950)—Bargadar 
continuing after expiry of Contractual ten m—His heirs, to what. extent 
. liable—Indian Limitation Act, 1908 (Central Act of 1908), if applicable 
to proceedings before tribunal under W. B. Land Reforms Act. 


Barga Settlement ts made by way of contract, 
During the entire term of the Barga Settlement, the Bargadar is liable 
for delivery of the produce. After the expiry of the contractual term, the 
Bargadar continues in possession of the land not on the basis of the con- 
tract, but under the provisions of the West Bengal Land Reforms Act, 
1955. Therefore, the Bargadar wil] still be liable as Bargadar. On his 
death, the liability of his heirs will be limited to the extent of the assets” 
that they got from him. MEE 
The tribunals,under the West Bengal Land ‘Reforms Act 1955, are 
not Civil Courts, and éhe Act contains no special provision attracting the 
Indian Limitation Act, 1908. Therefore, the Indian Limitation Act does 
not apply to the proceedings before the ‘tribunals under the West Benga? | 
Reforms UN . , 
6 


* Civil CREE No. 3453 of 1960. i 4 
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The Judgment of the- Court was as follows: — Chatterjee, J. 
` Chettorieo, d, s— Ibis is c petition under Article 227 of the 

Covstitution against an order of the appellate authority under 

the West Bergal Land Reforms Act. The Bargadar died ‘after 

the close of the term. The term was for five years from 1358 

‘B.S. to 1363 B.S. In 1364 B.S. the bargadar died and he did 

not deliver the produce. -Both the uthorities below have 

granted warder's i in favour of the: owner. ` 


* +. The first silio that has been raised- *by the jenes Ad- 
vocate for the petitioners is that the sons are not liable. It is 
indeed true that during the entire term of,the barga settlement 
the father was alive and so liable. After the period of five vears 
expired the bagadar continued in. possession not on the basis of 
the contract but in the terms of the West Bengal Land Reforms 
Act. Therefore he would still be liable as bargadar but the 
liability of the heirs should be limited to the extent of the 
assets that they got from their father. . i ; 

In that view of the matter, the orders of the authorities 
below must be varied to this extent that the entire amount will 
be realised from.the assets of the deceased bargadar in the 
hands of the petitioners' before me. 


Another question was sought. to be raised amd that is that 
the present proceeding is barred under the law of limitation. 
Unfortunately, there is no law of limitation with regard to the 
petition before the Bhagchas: Officer. Ordinarily, it is now a - 

settled law that the law of limitation as under Limitation Act 
due not aoply to any proceeding other than in a Civil Court , 
where the procedure is under the Code of Civil Procedure. 
There was at one time same dispute about it but subsequent to 
qhe decision of the Supreme Court, in Sha Miilchand & Go. vs. 
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Jawahar Mills Ltd.(1) it cannot now be disputed that except 
for the articles referring to the Indian Arbitration Act for which 
there are specific provisions, articles under the Limitation Act 
refer to suits or proceedings filed in a Civil Court. This is 
not a suit for proceeding in a Civil Court. "Therefore the pro- 
visions of the Indian Limitation Act would not apply. Even 
then, had these tribunals been Civil Courts even then section 
29 of the Limitation Act would not help the debtor. Section 
29 says that unless there is a special provision the remaining 
provisions of this Act shall not apply. “ Remaining" means 
other than section 4 and sections 9 and 18 and 22. "Therefore 
none of the articles apply. 


The result is that I cannot hold that the petition wás barred 
by time. c! 


The judgment and order of the tribunal are only modified, 
to the extent that in execution of the order, the owner would 
be entitled to realise the sum awarded out of the assets left by 
the deceased in the hands of the petitioners before me. Except 
for this modification the orders of thé tribunals below are 
affirmed and except for this variation, the Rule is discharged. 


In the circumstances, J make no order as to costs. 


i PE. 
Rule. dischargede 
(1) (1953) S.C.R. 351 


N. C. S. 
CIVIL RULE. 


- Before ihe Hon’ble Mr. Justice D. N. Sinha. 


GOBINDA LAL KHAN - 

Vs. l 

THE STATE OF WEST BENGAL & ORS. 
Bengal Excise Act 1909 (Bengal Act V of 1909)— conditions of an excise, 
license, if to be prescribed by rules made under Section 85—Effect of 


Sec'ion 42-—Suberintendent of Excise, if has power to enter and 
inspect any excise shop under Rule 80. made under Section 66. 


There is nothing in the Act to show that the conditions of an excise 
license hive to be prescribed by rules: made under Section 85 of the 
Bengal Excise Act, 1909. On the other hand, Section 42 of the Act 


] | «0 
Civil Rule No. 2641/1955. 4 


ec e / 


+ 
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indicates that the Provisional Government can prescribe restrictions to such Civil 


conditions. ; / —— 
< i 1955 ' 
Where in’ a. license in respect of a country spirit shop, the first E 
portion contains the terms specially applicable to retail vending of-country Gobinda Lal 
Spirit, and there is a statement at he bottom that the general condi- Khan 
tions aplicable to Excise and Opium Vender licenses are also incorporated, vs. 
the terms dħd conditions of the license not only consists of the special con- The State of 
‘ditions, but also of the general conditions. i ves Bengal 
ors. 





The Superintendent of Excise, who is an officer above the rank of : 
Inspector, can enter and inspect any excise shop under Rule 80 made D. N. Sinha, J. 
under Sections 66 and’ 85 of the Act under Notification No. 595 S.R. 
dated 30 March 1915 (published in Calcutta Gazette, dated 31 March 
1915, Part I, pages 549—562). i D 


The material facts will appear from the Judgment: — / 
Arun Kumar Dutta—for the Petitioner. 
Shyama Pada Choudhury—for the Opposite Party, 
| The Judgment of the Court was as follows: — 
D. N. Sinha, J.:—This is an application by a vendor 
whose excise license has been cancelled. The excise 


licence is ‘in respect of a country spirit, shop at Rishra. 
Mr. Dutta has taken two points which are as follows: 





Firstly, he says that the cancellation could only be sup- - 

^ ported by a reference to general conditions. and he says that < 
these general .condition have not been framed by the Pro- 
-vincial Government. Under section 42‘of the Bengal Excise 
Act 1909, the authority granting a licence may cancel the same 
in the event of any breach by the holder thereof or by any of 
his servant or by: any one acting on his behalf of any of the 
terms and conditions of the licence. -The_ licence, a copy 
whereof is annexed to. the petition, consists of two parts. The 
first portion contains the terms specially applicable to retail 
vending of, country spirit. At the bottom of the terms, however. 
it is said that the general. conditions applicable to Excise and 

* Opium Vender licences are also incorporated, Clearly, therefore, , 
the terms and conditions of the petitioner's,licence not only 
copisists of the special conditions but also of the general con- | 

d ditions. There is nothing in the Act to show that these’ con. S 
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ditions have to be prescribed by rules made under Section 85. 
On the other hand section 42 indicates that the Provincial 
Government can prescribe restrictions to such conditions. The 
conditions are,such as appear on the face of the license. The 
petitioner having taken the licence cannot now be peymétted to 
disown the terms. | 


The second point taken is that the Superintendent of Excise 
had no authority to inspect the shop. Mr. Dutta had over- 
looked rule 80 framed under section 66 which clearly lays down 
that officers above the rank of Inspector can enter and inspect 
any excise shop. | ; 


t 
* 


Mr. Dutta then tried to enter into the merits of the case 
but I am afraid in' an application of this description I cannot 
enter into the merits. á 

' The result is that no ground has been made out for my 
interference and the application is, therefore, summarily re- 
jected. | ` 

Application rejected. 


-N. C. S. | 
| APPELLATE CIVIL 


Before Hon'ble Mr. Justice P. N. Mookerjee and 
Hon'ble Mr. Justice Niyogi. 


SARAT CHANDRA MITRA 
Vs. 
SARADINDU MUKHERJEE.* 


Rent Suit—Decree before commencement of West Bengal Estates Acquisition 
. Act, 1953 (West Bengal Act 1 of 1954)—Execution of unsatisfied decree 
attachment and Sale of movcables of judgment-debtor after the Act, 
—Objection by judgmentidebtor under Section 47 of Code .of Civil 
Procedure, 1908 (Central Act 5 of 1908)—Section 1684 of Bengal Ten- 
‘ancy Act, 1885 (Central Act 8 ‘of 1885), if a bar to execution—Effect 
of Section 168 of Bengal Tenancy Act on Section bl of Code of Civil 
Procedure—Effect of Sections 5B of and 8 of West Bengal Estate 
Acquisition. Act M Aa Section 168A of Bengal Tenancy Act and Section 
51 of Code of Cnffl Procedure—Section 9 of Bengal General Clauses Act, 
1899 (Bengal Act L of 1899) corresponding to Section 7 of pos 
Clauses Act. 1897 (Central Act 10 of 1897) vffect af—Impled repegl, 
if regses old law, | : 


10601] " | inca CoURT — ' 


In view of Section 5B of the West Bengal Estates Acquisition Act, 1953, 
Section 168À of the Bengal ‘Tenancy Act, 1885, must be held to have been 
impliedly repealed (Hiranmayee' Dassi vs. Anik Pal Shonahuryi 1) followed). 


Section 9 of the Bengal General Clauses Act, 1899, can have no appli- 
cation to cases of implied repeal.which has'to 'be found on construction 
and from the implication of a particular section» That Section 9 certainly 
applies to @ases of repeal of statutes, but it must, from its very nature, 
be restricted to cases of express repeal, and, in such cases, undoubtedly, 
mere repeal would not mean resurrection or ‘revival of the old law. 


Section 168A of the Bengal ll Act placed certain restrictions 
upon the exercise of the rights of the e-holder under. Section 61 of 


the Code of Civil Procedure, 1908. The effect of the implied repea] of ' 


Section 168A: of the Bengal Tenancy Act by Section 6B of the West Bengal 
Estates Acquisition Act is to remove these restrictions. This is, strictly 
speaking, not a case of revival or resurrection of the old law, but is an 
instance of the eclipse theory. 


Under Section 8 of the West Bengal Estates uisition Act, the decree- 
holder is not restricted to his remedy against compensation money 
payable to the .judgment-debtor under the Act, but may recover his dyes 
by other modes (Ahidhar Ghose vs. Sm. Nisu Bala Devi(2) followed). 


The material facts will appear from the ‘Judgment: — 
aes Mohan Saha—for the pela 


tendra Nath Guha, Satyapriya Ghose with Amal Kumar 

Mukherjee—for the Respondents, 

| 
K "The Judgment of the Court was as follows: — 


P. N: Mookerjeo, J.:—This is the decree-holders appeal 
against the order of the learned Additional District Judge, ‘Third 
Court, Alipore, dismissing, in. appeal, his execution case, after 
giving effect to the judgment debtors objection under section 41 
of the Code of Civil Procedure to the effect that present execu- 
tion was barred under section 168A. of the Bengal Tenancy Act, 
and/or section 8 of the West Bengal Estates Acquisition Act 
1958. The appeal arises under the following circumstances. 


Under the decree-holder appellant, the respondent judg- 
ment-debtors held a tenure. In respect of this tenure, rents 
fell into arrears, and, for recovering the same, the present 


appellant, as landlord, instituted Rent Suit No. 14. of 1953 


in the Fifth Court of the Subordinate Judge at Alipore. The 


NB. | > 
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suit was decreed on February. 23, 1954, and the said decree was 
first, put into execution in Rent Execution Case No, 6 of 1954 
of the same Court, in which execution case, the defaulting 
tenure was advertised for sale. The judgment-debtors, how- 
ever, were able to put off the sale by making payrgers from 


_ time to time to the tune of Rs. 2,000/- which went ‘towards 


parts satisfaction of the decree, and as, eventually, before the 


“sale could take place, the West Bengal Estates Acquisition Act 


of 1953 had come into force, no sale could be held, in view of 
the mandatory provision (vide Section OB) of the said statute. 


The execution case itself was, ultimately, dismissed. for default ` 


on Jully 11, 1955. "Thereafter, on November 21, 1955, the pre- 
sent execution case which was, eventually, registered as Rent 
Execution Case No. 4 of 1955, was started by the decree holder 
for realising his aforesaid decretal dues by attachment and sale 
of certain moveables, belonging to the judgment debtors to this 
execution of the judgment debtors objected by filing an 
application under Section 47 of the Code of Civil procedure, 
contending, inter alia, that, in view of section 168A of the 
Bengal Tenancy Act, the present execution against their 
moveales was not maintainable. 


There were also certain other objections, taken by the 
judgment debtors, but, for our present purpose, those objections 
are not material, as, the only point, now pressed, and whicH, 
in effect, found favour with the learned Additional District 
Judge, relates to the question of maintainability of the decree- 
holder's application for execution, in view of the alleged bar 
under Section 168A, of the Bengal Tenancy Act and/or 
Section, 8 of tha West Bengal Estates Acquisition Act, 1958. 
This latter objection was urged only before the lower Appellate 
Court and there if succeeded with the result that the decree 
holder's application for execution was dismissed by the learned 
Additional] District Judge. 


To the judgment-debtors objection under, inter-alia Section 
168A of the Bengal Tenancy Act, the decree holders rejoinder 


0 


was that he was protected under the proviso to the said section : 


inasmuch as, in the evénts which have happened, the term of 
the tenancy has expired, and, accordingly, the main part of the 


section ,L(Section 168A (1) (a), which contains the staQutorye. 


4 
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bar against execution of decrees for rent against properties other 


than the defaulting tenure, was no longer -applicable. The 


' learned Subordinate Judge accepted the decree holders's con- 


tention .on this point and, as no other objection was raised 
before him, he rejected the judgment debtor's objection petition 


“and directed the execution case to DE 


f 


On idi by the judgment debtors, the feed Additional 
District Judge has ultimately reversed the-learned Subordinate 


. Judge's decision, not, apparently, upon the ground that section 


168A of the Bengal Tenancy Act would apply and constitute a 
bar to the present execution in the, circumstances of this case, 


. as, in his view too, the, term of the tenancy must. be deemed 


to have expired, having regard to the fact that, before the pre- 
sent application, the defaulting tenure also had. vested in the 
State and had been acquired by it under the provisions of the 
West Bengal Estates Acquisition, Act, 1958, and, accordingly, 
there was extinction of the said. tenure which was equivalent to 
expiration of the term of the tenancy. The learned Additional 
District Judge accordingly, held that 'the present case would 


. come under the proviso to section 168A (1) (a) and would be 


protected from the mischief of the main part of the said section, 
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but, added the learned judge, under section 8 of the West Bengal . 


e Estates Acquisition Act, the tenure holder would be entitled to 


compensation for acquisation of the tenure as aforesaid, which 
meant, according to the said learned judge that, the tenure would 


< now be transformed into and represented by the said compen- 


sation money so that, in effect, the decree. holder would be 


_ restricted to recover his decretal dues from and out, of the same, 
thdt is, out of the said compensation “money. In this view, ' 


where unconsciously, he was, in essence, applying the bar of 
section 168A of the Bengal Tenancy Act, Contrary to his earlier 
finding, the learned Additional, District Judge held that the 
present execution against the moveables of the judgment 
debtors, that is, against, property, other than the aforesaid 
compensation money (in which form, in effect, according to the 
learned, judge, the tenure would be subsisting) was not mains 
tainable in law and the execution case _m&st, accordingly, fail 
“in limine. From this decision, the present appeal has been 


N taken by: the decree-holder appellant. od ! è 
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In support of the appeal, Mr, Saha has referred us to the 
severa] previous decisions of this Court on the effect of the West 


Bengal Estate Acquisition Act, 1953, including section 8 there ' 


of and also section 5B, on or in relation to section 168A of the 


Bengal Tenancy Act; and he has contended. that apart frgmeany 


other consideration, in view of section 5B of the West Bengal 
Estates Acquisition Act, section 168A of the Bengal Tenancy 
Act can no longer be deemed to be operative, and must be held 
to have been impliedly repealed, and, for this particular pro: 
position, he has relied strongly upon the Bench decision of this 


‘Court reported Sm. Hiranmoyee Dassi & ors. vs. Anik Pal 


Choudhury & ors.(1). Even if the other decisions on the point, 
namely Ahidhar Ghose vs, Sm. Nisu Bala Devi(2) and Radha 
Mohan Bagchi and ors. vs. Nalini Kanta Adhikary(8), be held 
distinguishable from the instant case, the decision relied on by 
Mr. Saha, so far as the present question is concerned, is a direct 
decision and, with respect, we agree with the view, taken therein 
as we shall explain it hereinafter, of sectiom 5B, of the West 
Bengal Estates Acquisition Act, as to its effect on section 168A of 
the Bengal Tenancy Act. We are also wholly unimpressed by 
Mr. Guha’s new argument, on behalf of the respondents (judg- 
ment debtors) on this part of the case to which we shall present- 
ly refer. 'The decree holder appellant. is thus, prima facie, 


entitled to succeed in this appeal, unless the other ground, given 


by the learned Additional District Judge namely, that, in view 
of section 8 of the West Bengal Estates Acquisition Act, the 
decree holder should be limited to his remedy against the com- 
pensation money be upheld. Unfortunately for the judgment- 
debtors, however, this point also appears to be covered by the 
other Bench decision, cited and relied on by Mr. Saha, namely 
Ahidhar Ghose vs. Sm. Nisu Bala Devi(2) and, here again, noth- 
ing has been placed before us, to convince us to held contrary 
to that decision. We are, accordingly, of the view that this 
appeal should succeed, 


To complete our judgment, we shall now deal with the 
Trew coe raised by Mr. Guha, on behalf of the judgment 


L 


62 C.W.N. 172. 


"- 96 62 C.W.N. 373. 
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debtors respondents in this Court. Mr. Guha does not seriously 
dispute that section 168A of the Bengal Tenancy Act must be 
held to have been impliedly repealed by section 5B of the West 
Benga] Estates Acquisition Act, 1953, as held in Sm. Hiranmoyee 
Das$i and ors. vs. Anik Pal Choudhury and ors.(1) and, although 
he attempted to advance same argument on the'effect of section 
8 of the said Act and to support the point of view of the 


` learned Additional District Judge upon that question and upon 


the limitation of the right of the decree holder, as found by 
the said learned judge, in the matter of execution of-his decree, 
namely, that it can be exécuted only against, the compensation 
money aforesaid, that argumerit is fully covered and answered 
against his clients by the above decision in the case of Ahidhar 
Ghose vs. Sm. Nisu Bala Devi(2) and: we reject it, namely, Mr. 
Guha's said attempted argument on the authority, if and. on the 
reasons, given in the case. As a matter of fact, in the said case 
cited,. this aspect of the matter was, inter alia, fully and. ex- 
haustively dealt with by this Court and nothing useful can be 
added to that decision, and, indeed, as already stated, nothing 
substantial could, at all, be urged against it. 


Mr. Guha then argued, —and this. is his new argument in 
this'case,——that, although section 168A of the Bengal Tenancv 


e"Act had been repealed by section 5B, of the West Bengal 


Estates Acquisition Act, 1953, the effect of the said repeal would 
not be to revive the old law, namely, section 51 of the Code of 
Civil Procedure, to the full extent, that is, as it was before the 
introduction of the now repealed section 168A, of the Bengal 
Tenancy Act.. For this proposition Mr. Guba placed strong 
reliance upon section 9 of the Bengal General Clauses Act,— 
which, incidentally speaking, Corresponds to section 7 of the 
Central Act (Act X of 1897),—and he: referred us to the decision 
of this Court in the case of The Deputy Legal Remembrancer 
vs, Ahamad Ali(3) Apart from; any: thing else, however, it is 
clear that the quoted section namely, Section 9 of the General 
Clauses Act, can have no application to cases of implied repeal 
which has to be found on construction and from the implicas 


den of a particular section. THe section (ection 9), certainly, 


O) (1988) GE CW.N. 373. . ^. | 
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applies to cases of repeal of statutes but it must, from its very 
nature, be restricted to cases of express repeal and, in such cases, 
undoubtedly, mere, repeal would not mean resurrection or re- 
vival of the old law. 

„The matter may, also, be iaid at from another poir& of 
view. ', On the rights of the decree holder under the: general law 
or general provision, namely, section 51 of the Code of Civil 


Procedure, only a bar or embargo was placed by section 168A of | 


the Bengal Tenancy Act, putting certain restrictions, thereon, 
or, in other words, imposing certain restrictions or limitations 
to or upon the exercise of those rights to certain circumstances. 
The effect of the implied repeal was to remove this bar and, 
whatever might be the position when the repeal is express, it is, 
in our opinion, not proper to hold that implied repeal also will 
have the effect, as contemplated in section 9 of the Bengal 
General- Clauses Act. This is, strictly speaking, not a case of 
revival or resurrection but à case of temporary supervision and 
its cessation, or, to put it in the figurative language of the 
Supreme Court, an instance of the now familiar "eclipse 
theory." In that view, the new argument of Mr. Guha, based 
on section 9 of the Bengal General Clauses Act (Bengal Act 1 of 
1899) cannot be accepted and apart from it, the instant case 
will be wholly covered by the üniform decisions of “this Court, 
cited hereinafter: 


The above view as to the cffect of.repeal of statutes 
is amply supported by the observations of Maxell in his 
well-known treatise on the Interpretation of statutes, Tenth 
Edition (1953), pp. 402-3. where the learned author; speak- 
‘ing, inler alia, on the. Beene subject expresses himself as 
follow: — 


“ Where an Act repealling, in, whole or in part, a- 
former Act, is itself repealed, the last repéal does not revive 
the Act or provisions before repealed, unless words be 
added reviving them. It is doubtful whether this rule 


applies to a repeal by implication, but it seems not to apply . 


e where the first Act was only modified by the second by the 
addition of conditions, and the enactment which imposed 


the conditions .was, itself afterwards repealed. semble in * 


such à case, the original enactment would revive.” | 
í ; 


C 
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“It is to be remembered further, that the new section bB, of Civil 
the West Bengal Estate’ Acquisition Act has only the effect of 1960 
forbidding salé 'of the.defaulting tenure or holding for arrears -— 





h 
of rest or, in other words, bad the effect of repealing by impli- ET a 
catiom section 168B of the Bengal Tenancy Act,—and, for the Sidin ds 


matter of that, the general laws, too that is, as contained in Mukherjee 
*- , section 51 of the Code of Civil Procedure,—to the extent that n 
the same permitted or authorised such sale for such arrears. Mookerjee, J. 
“The implied repeal as held in Sm. Hiranmoyee Dassi 
‘and ors. vs. Anik Pal Choudhury(1); must be understood in 
that light and that decision and the theory, as applied therein, 
should not be construed differently or as having any greater 
or'wider scope. The result will be that, subject to the above 
restriction, both section 168A of the Bengal Tenancy Act and 
Section 51 of the Code of Civil Procedure will retain tbeir full 
. effect even in cases of execution of decrees of rent and all 
remedies open to the decree-holder other than sale of the parti- 
V cular defaulting tenure or holding under section 61 of the Code 
^ of- Civil Procedure and the proviso to section 168A. (1) (a) 
- of the Bengal Tenancy Act, will remain fully available to him, 
and if, therefore, where the vesting of the particular estate or 
.  tenure-has taken place before the particular application for 
execution so that, on the theory of merger, the case, would fall 
«within the proviso, —and not the main part,—of section 168A (1) 
(a), its repeal by implication, as aforesaid, would not affect the 
remedies of the decree-holder other than the remedy by sale 
of the defaulting tenure or holding and; as further these re- 
medies remained and were available both under section 51 of 
the Code and Section 168A (1) (a) of the Bengal Tenancy Act 
by reason of its proviso, it will not be the casé of repeal of a 
repealing enactment and would not attract section 9 of the 
Bengal General Clauses Act. 


On. either view, then, Mr. Guha/s new argument would * 
— fail and, as the threé cases of-this Court, cited above, namely ^^ -—— 
Ahidhar Ghose vs. Sm. Nisu Bala Devi(2) and Radha Mohan 
- Bagchi and ors. vs. Nalini Kanta Adhikary(3) and Sm. Hiran- 
moyee Dassi & ors. vs. Anik Pal Chaudhury & ors. (1) as explainV 
hereinbefore, appear to have been cortectly decided, the 
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appellants instant appeal cannot be resisted. ‘Oné word here . 


about a particular aspect of tha matter, which may require some 
explanation. In .the instant case before us, the initial appli- 
cation for execution, which of course, resulted in’ part satis- 
faction of the present decree under execution to the extent of 
Rs. 2,000/- by not by sale of the, tenure, was filed prior to the 
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=“ 


vesting of estates under the West Bengal Estates a ae l 


Act. 


‘ 


The present application for execution, however, was filed’ 
after the said vesting. This may distinguish it from the case, 
reported in Ahidhar Ghose vs. Sm. Nisu Bala Devi(l) on this 


t 


particular point but, even then, the instant case will plainly be — 


covered by the other decision, namely, Radha Mohan Bagchi- 
& ors. vs. Nalint Kanta Adhikary(2) and, as, for effective marger, 
for purposes of the proviso, law only requires that such marger 


must have taken place prior to the particular-application for * 


execution (vide Sree Sree Iswar ‘Radha Ballav Jew Thakur vs. 
Mohima Ranjan Roy & ors.(8) or, at the most, that there was, 
prior to it, no sale of the defaulting tenure in execution, satis- - 
fying the decree i in part, the present case would clearly fall with- 


. in the aforésaid statutory proviso. This disposes of all the argu- 


ments of Mr. Guha against the appellants clatm and, as none 
of those arguments can be accepted, taag claim must succeed. 


In the result,. en this appeal, would succeed, -the ‘order i 


.of-the learned Additional District: ` Judge; dismissing the decree 


holder’s' -application for -exécution ‘will be set aside and ‘the 
order- of the learned Subordinate Judge over ruling the. judg- 
ment debtor's objection and allowing the decree holder's execu-- 
tion case to proceed, will be restored.- 


The decree holder appellant, will be êntitled to his costs | in 
this d and in | the Courts below too. ` 5 
Appeal allowed 


Niyogi, J: —I agree, c > 
NG. S. VC BN ee 
r * f ; i ` eod i t 
a 1957) 62 CWN. 179. | 
t (19858) 62 C.W.N. 380. `- ZEE EL. e 
() Q94 4 C.WAN, 629. | . 
END . JUN T 
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